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ERRATA SHEET

The first edition of the Implementation Guidelines for the ¥AA
Anti-Drugq Program, printed in June 1989, has been corrected as

follows:

o A model plan format for submitting consortium programs
has been inserted after the anti-drug model plan as
Figure 2A. The Table of Contents has been revised to
include the consortium model plan.

o The outdated Anti-Drug Plan Timetable (previously
included as Appendix 2 to Advisory Circular 121-30) has been
deleted. The current timetable is included on page 42 as
Figure 1.

o The List of DHHS Certified Laboratories (Appendix D) has
been updated.

o The second printing also reflects various minor editorial
corrections.
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Introduction

The Federal Aviation Administration (FAA) requires employers in the aviation
industry to establish an anti-drug program according to the guidelines established in the
Federal Aviation Administration anti-drug program final rule, published November 21,
1988, as amended on April 14, 1989. This document is a detailed explanation of the
regulation requirements and serves as a guide to establishing an anti-drug program.

While this document is intended to serve as a guide to the essential requirements
of the FAA’s anti-drug regulations and should prove helpful to those in aviation who are
required to establish anti-drug programs, the controlling guidance is found in the
Department of Transportation (DOT)/Office of the Secretary (OST) interim final rule,
Procedures for Transportation Workplace Drug Testing Programs, (49 CFR Part 40;

53 FR 47002), which establishes procedures that employers must follow when
conducting drug testing.

The FAA final rule, entitled Anti-Drug Program for Personnel Engaged in Specified
Aviation Activities (53 FR 47024) amends 14 CFR Parts 61, 63, 65, 121, and 135. The
FAA rule was amended on April 14, 1989 (54 FR 15148) to extend certain compliance
dates and to permit contractors and consortiums to submit plans directly to the FAA for
approval. FAA Advisory Circular No. 121-30, dated March 16, 1989, entitled Guidelines
for Developing an Anti-Drug Plan for Aviation Personnel, also may prove helpful in
addition to the guidelines detailed in this document.
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This document discusses each of the following essential elements of an anti-drug
program:

Development of testing policy and procedures.
Employee education and training.

Specimen collection and testing.

Role of the Medical Review Officer (MRO).
Recordkeeping.

Both the DOT/OST and the FAA rules are included as appendixes to this
document. Department of Health and Human Services (DHHS) Notice, Current List of
Laboratories Which Meet Minimum Standards to Engage in Urine Drug Testing for Federal
Agencies (54 FR 13661) identifies certified drug testing laboratories. The DHHS Notice
is updated periodically and aviation entities should be careful to obtain the most recent
issues.

Certain key words are used throughout this document to help anti-drug program
implementors differentiate between required elements of the DOT/FAA anti-drug
program and optional elements which, while they may contribute to a comprehensive
program, serve only as suggestions. Statements in this document that contain words
such as "must" or "shall" are program elements required by the DOT/FAA anti-drug
regulations. Statements that include words such as "should" or "may" are optional
elements that are not explicitly required by the anti-drug rules.

Vi Introduction



Executive Summary

15—

The Federal Aviation Administration’s requirement that certain aviation
employers establish a comprehensive anti-drug program adds to a long history of actions
to combat the abuse of drugs and alcohol in the aviation industry. Evidence of drug use
in the transportation industry warrants preventive actions by the FAA and commercial
operators. Moreover, a significant number of opinion polls show that the American
public is deeply concerned about the effect of drug abuse by individuals in critical
security- or safety-related occupations.

The anti-drug program established by the FAA requires affected aviation
operators to conduct testing for the following five types of controlled substances:
marijuana, cocaine, opiates, phencyclidine (PCP), and amphetamines. All Federal
Aviation Regulations (FAR) Part 121 and Part 135 operators and direct contractors who
provide covered service to those certificate holders must establish a drug testing
program after receiving FAA approval of their individual anti-drug programs. The
anti-drug regulation is comprehensive and affects virtually every entity in the aviation
industry except for corporate and private aircraft operations. Full-time and temporary
employees who must be tested include those employed in flight crewmember duties,
flight attendant duties, flight instruction and ground instruction, flight testing duties,
aircraft dispatch duties, aircraft maintenance or preventive maintenance duties,
non-FAA and non-military air traffic control duties, and aviation security and screening
duties. The types of urine testing that must be conducted under the anti-drug rules
include preemployment testing, periodic testing, random testing, testing after an
accident, testing based on reasonable cause, and testing after return-to-duty.

Affected operators must also establish testing procedures, document the
procedures and testing, train employees in drug awareness and the goals of the anti-drug
program, train supervisors to recognize indicators of probable drug use, and establish an
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employee training and education program. Employers are not required, however, to
establish rehabilitation programs. Throughout the urine specimen collection and
testing process, a strict chain-of-custody procedure is required for handling all
specimens. Specimen analysis must be conducted only by an approved Department of
Health and Human Services laboratory and must only be conducted according to DHHS
guidelines in order to ensure the integrity of the urine analysis. The Medical Review
Officer, who will review testing results and maintain quality control, must be 2 licensed
physician who is knowledgeable in the medical use of prescription drugs and the
pharmacology and toxicology of illicit drugs. Strict confidentiality must be maintained
throughout the program to protect worker privacy.

The goal of the drug-free program is to produce a drug-free workplace and to
improve aviation safety and worker productivity. The FAA anti-drug regulations forbid
any aviation entity to knowingly employ, either directly or by contract, any individual to
perform the sensitive safety- and security-related duties covered by the DOT/FAA
anti-drug regulations if that individual has failed a urine test or has refused to submit to
such a test. The FAA is currently developing enforcement and monitoring provisions
for the conduct of its anti-drug program.

viii Executive Summary



CHAPTER 1

b
FAA Anti-Drug Regulations Requirements

Program Overview

In late 1986, the Federal Aviation Administration initiated the rulemaking process
that led to the issuance of a final rule on November 21, 1988, as amended on April 14,
1989, requiring certain aviation employers and operators to submit and implement an
anti-drug program for employees who perform sensitive safety- and security-related
functions. The anti-drug regulations extend to domestic and supplemental air carriers,
air taxi and commuter operators, certain commercial operators, certain contractors, and
air traffic facilities not operated by the FAA or the U.S. military.

The primary deterrent of the anti-drug effort centers around unannounced random
urine testing to detect the presence of illegal drugs. An employer is barred from
deliberately continuing to employ an individual (either directly or by contract) in a
sensitive safety- or security-related position covered by the anti-drug rule who has a
verified positive test result for the illegal use of drugs.

Constitutional case law on the issues surrounding drug testing in the workplace
continues to evolve in U.S. courts. Evidence strongly suggests that unannounced
random drug testing is the primary deterrent to illegal drug use and serves as an
effective method of identifying drug abuse in the workplace. The FAA has a long
history of regulating drug use in aviation and is committed to ensuring that aviation
safety is not compromised by failure to deter and to detect drug users in sensitive safety-
and security-related positions. As the FAA anti-drug final rule notes, "It is beyond
dispute that the public has an overriding interest in assuring that sensitive safety- and
security-related aviation personnel perform their duties free of illegal drugs." The goal

FAA Anti-Drug Regulations Requirements 1
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of the anti-drug effort is to ensure a drug-free workforce, and to improve aviation safety
and worker productivity while safeguarding the accuracy and privacy of drug testing.

The comprehensive FAA anti-drug regulations, while designed to fit the
circumstances of the aviation industry, are modeled in part after guidelines proposed in
April 1988 by the Department of Health and Human Services (DHHS). The Mandatory
Guidelines for Federal Workplace Drug Testing Programs known as the DHHS
Guidelines, include procedures for collecting urine samples for drug testing, procedures
for transmitting the sample to testing laboratories, testing procedures, procedures for
evaluating test results, and recordkeeping and reporting requirements. The DHHS
Guidelines are intended to ensure the accuracy of test results and the privacy of
individuals who are tested.

On November 21, 1988, the Department of Transportation issued an interim final
rule entitled Procedures for Transportation Workplace Drug Testing Programs. The
DOT/Office of the Secretary rule was issued to adapt the procedures and safeguards
developed in the DHHS Guidelines more closely to the circumstances of drug testing
programs in industries regulated by the DOT. Also, on November 21, 1988, the FAA
issued its anti-drug regulations affecting the aviation industry.

The requirement for random drug testing calls for employees to be selected for
testing in a statistically sound random manner, such as by use of a computer-based
random number generator. Requirements for testing based on reasonable cause or post
accident testing also are severely restricted in order to limit an employer’s discretion in
administering such tests to employees.

Regulation Requirements

In order to fulfill the requirements of the FAA’s anti-drug regulations, affected
employers must implement the following four key program elements:

e Develop a drug testing program plan.
e  Establish an employee education and training plan and supervisory training.
e Designate or appoint a Medical Review Officer.

e Conduct tests for illegal drug use.

2 FAA Anti-Drug Regulations Requirements



Program Plan

All affected employers must develop a written plan showing how they will conduct
their anti-drug program in accordance with the regulations. The plan must be submitted
for FAA approval. The deadlines for submission of these plans are outlined in Figure 1.
The FAA has 60 days to review a submitted plan. The plan is approved if the FAA does
not respond within the 60-day period. FAA Advisory Circular AC-121-30 provides
guidelines for the development and format of such a plan. A model plan is outlined in
Figure 2.

Employee Assistance Program

Employers must establish an employee assistance program consisting of education
and training for each employee in a sensitive safety- and security-related position as well
as supervisors who may determine the need for reasonable cause testing. A company
may develop and provide its own drug training and education program or the employer
may contract with community agencies or other organizations to provide these services
to its employees.

Employee Training

Employee education and training with respect to a company’s anti-drug policy must
be designed to:

e Heighten general employee awareness of the effects and consequences of
drug abuse on personal health and safety, and on the work environment.

e Explain the manifestations and behavioral cues that may indicate drug abuse.

e Provide information on the company’s policy against drug use in the
workplace, the penalties for violation of the policy such as suspension,
removal, and perhaps loss of a job, and expected standards of employee
conduct. Such information is particularly important for new or transferred
employees.

e Provide information on any employee assistance services such as drug
treatment and rehabilitation.

e Display and distribute a community service hot-line number for employee
assistance.

FAA Anti-Drug Regulations Requirements 3



An employer may also wish to include the following in any drug education and
training program:

¢ Information on the general procedures for specimen collection for drug
testing.

®  An explanation of the legitimate individual privacy rights of an employee and
the strict limitations on the disclosure of an employee’s drug test results. The
release of an individual’s drug test results and any information about an
employee’s rehabilitation program, with some exceptions, is permitted only
with the specific, written consent of the individual.

e An explanation of the value of working in a drug-free workplace.

Employee awareness of substance abuse, the company’s goal of creating a
drug-free workplace, and company policy regarding positive test results and other
information included in an employer’s training program should be communicated to
employees in a variety of ways. A knowledgeable workforce can provide powerful peer
influence against drug abuse and drug abusers. Brochures, memorandums, fact sheets,
mailings included in paychecks, seminars, and informational displays are some of the
means of communicating an employer’s drug-free workplace goals within its anti-drug
program.

Anti-Drug Management Commiitment

No anti-drug program can be expected to gain company-wide acceptance without
the management’s firm commitment to the anti-drug program. Managers at all levels,
and particularly senior management, should be briefed and directly involved in their
company’s anti-drug program methods and goals. A well-informed management that
expresses a positive attitude is the key to fair and impartial enforcement of company
anti-drug policy, absolute adherence to strict confidentiality, and acceptance of the
policy by the workforce.

Supervisor Training

In addition to employee training in the items listed above, the FAA anti-drug
program requires that supervisors who will make determinations on reasonable cause
testing receive a minimum of 60 minutes of training in the physical, behavioral, and
performance indicators of probable drug use. This training is in addition to the general
employee drug program awareness training. The employer must implement recurrent
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training for supervisory personnel who have the authority to make reasonable cause
determinations.

A well-planned supervisory training program should be balanced to enable a
supervisor to recognize the profile of an at-risk employee while not overreacting to
unfounded suspicions of drug use that will upset an employee’s legitimate expectations
of privacy and confidentiality.

The topical elements of the supervisory drug training program should include
information on:

e The impact of drugs in the workplace and in society at large.

e A working knowledge of the company anti-drug policy, testing procedures,
positive test policy, and rehabilitation and assistance resources.

e  Methods for communicating the employer’s company anti-drug policy and
anti-drug program.

¢ Recognition of signs and symptoms of substance abuse and profiles of at-risk
employees.

e Understanding the behaviors, evidence, and circumstances that constitute
reasonable cause for drug testing and the ability to document those
circumstances.

¢  Methods of confronting suspected drug abusers that lead to drug testing and
any appropriate corrective action.

¢ Confidentiality and how it applies to the anti-drug program.

Union and Labor Involvement

Implementation of an anti-drug program is required by Federal Aviation
Regulation and, as such, is a requirement of management. However, early and
continued union and labor involvement may prove advantageous in generating worker
support and acceptance.

Designation or Appointment of a Medical Review Officer

An employer’s anti-drug program must designate or appoint an MRO to interpret,.
evaluate, and monitor its drug testing program. The MRO must be a licensed physician,
either a doctor of medicine or a doctor of osteopathy, and must be knowledgeable in
drug abuse disorders. The physician must be knowledgeable in the medical use of
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prescription drugs, and in the pharmacology and toxicology of illicit drugs. The primary
responsibility of the MRO is to review and interpret positive test results obtained
through a company’s drug testing program. It is important to remember that a positive
test result does not automatically identify an employee/applicant as a drug abuser. The
MRO must assess and determine whether some other medical reason exists for the
positive test result.

If an employer does not have a qualified individual on its staff to serve as an MRO,
the employer may contract for MRO services as part of its drug testing program. This
does not mean that each employer must have its own individual MRO. In order to keep
the anti-drug program costs reasonable, the FAA anticipates that small companies will
become part of, or will associate with the testing programs of large companies or may
participate in a consortium in order to comply with the MRO requirement.

Conducting Anti-Drug Tests

The anti-drug program requires urine testing for five specific classes of drugs. The
specific drugs are:

e Marijuana

e Cocaine

e Opiates

e Amphetamines

e Phencyclidine (PCP).

The following six types of testing are required for the drugs listed above:

e Preemployment. No employer may hire any person to perform a covered
function unless the applicant passes a drug test. An employer must advise an
applicant at the time of application for a covered position that
preemployment testing will be conducted. Testing under this category
includes those individuals who are transferred and/or promoted to covered
positions from uncovered positions, those individuals who have been taken
out of the random pool for any period, and those individuals who have taken
extended leaves of absence of 6 months or longer, even if left in the pool.

e Periodic. Each covered employee required to hold an FAA medical
certificate will be tested as part of the first required medical examination of
the employee during the first calendar year of implementation of the
employer’s anti-drug program. An employer may discontinue periodic testing
after the employer has conducted a full calendar year of unannounced random
testing.

6 FAA Anti-Drug Regulations Requirements



e Post-accident. After an accident the employee(s) must be tested as soon as
possible, but no later than 32 hours after the accident, if that employee’s
performance either contributed to an accident or cannot be completely
discounted as a contributing factor to the accident. A decision not to
administer a drug test after an accident must be based on a determination,
that uses the best information available at the time of the accident, indicating
that the employee’s performance could not have contributed to the accident.

e Reasonable cause. A covered employee must submit to a drug test if at least
two supervisors, one of whom is trained in detecting the indicators of drug
use, shall substantiate and concur in the decision to test an employee who is
reasonably suspected of drug use on the basis of specific, contemporaneous
physical, behavioral, or performance indicators of probable drug use. The
circumstances that might trigger reasonable cause testing include evidence of
repeated errors on the job, regulatory or company rule violations, or
unsatisfactory time and attendance patterns, if coupled with a specific,
contemporaneous event that indicates probable drug use. Employers holding
Part 135 certificates with 50 or fewer covered employees may order a drug test
for reasonable cause when one supervisor, who is trained in detection of
possible indicators of drug use, substantiates the decision to test an employee
who is reasonably suspected of drug use.

¢ Return to duty testing. A reasonable program of unannounced drug testing
must be implemented for an employee who has returned to duty after failing a
previous drug test or after refusing to submit to a drug test. Similarly, a new
employee who has failed a drug test or refused t6 submit to a drug test
elsewhere is subject to unannounced drug testing. The new hire or
returned-to-duty employee under this category shall be subject to
unannounced testing for up to 5 years. Individuals who are subject to
return-to-duty unannounced testing who change employers within the 5-year
period and who subsequently work in a covered position for the new employer
must continue to be tested by the new employer until the testing requirement
expires.

¢ Random or unannounced testing. Specified percentages of an employer’s
covered employees must be randomly tested annually for the presence of the
five proscribed classes of drugs. The unannounced testing must be basedona
random number table or on a computer-based number generator system that
is based on an employee’s social security number, payroll identification
number, or an alternative method approved by the FAA. (See Figure 3.) In
order to phase in the unannounced, random testing, an employer is permitted
to start the program at a lower testing rate and work up to a 50 percent
annualized rate by the time of the final collection in the first year of the
program. The total number of random tests during the first 12 months of a
company’s anti-drug program must equal at least 25 percent of all covered

FAA Anti-Drug Regulations Requirements 7



employees. The tests in the first year should be reasonably spaced throughout
the year, such as a testing schedule of once a month. The FAA will not
approve a plan that proposes grouping large numbers of tests on a once- or
twice-a-year basis because such grouping is not considered to be reasonably
spaced throughout the year and can be disruptive to the workforce. After the
first year, an employer is required to maintain an annualized random test rate
of at least 50 percent of all covered employees. It is imperative that
information on the dates of random testing locations and names of those to be
tested are kept in the strictest confidence prior to testing.

Who Must Be Tested

The FAA regulation defines eight categories of covered employees who are
required to be included in an FAA-approved anti-drug program. Any employee who
does not regularly perform a covered function but who might be required to do so
should be included in the anti-drug program. Note that the rule defines employee to
include persons performing covered functions by contract. Direct/prime contractors
whose employees perform a covered function are required to participate in an approved
anti-drug program. Subcontractors to the direct contractor are not required to be
included in an approved anti-drug program as long as the direct contractor takes
responsibility for the airworthiness of the maintenance on Part 121 or Part 135 aircraft
and their component parts.

The eight categories of covered employees are:

e  Flight crewmembers (pilots, flight engineers, and flight navigators)
e Flight attendants (and personnel who perform cabin crew duties)
e Flight or ground instructors

e  Flight test personnel

e  Aircraft or ground dispatchers (and personnel whose duties are related to the
preparation of a dispatch document, flight release, load manifest, or a flight
plan)

e  Aircraft maintenance personnel involved in the inspection, overhaul, repair,
preservation, and the replacement of parts, including preventive maintenance
which is defined as simple or minor preservation operations and the
replacement of small standard parts not involving complex
assembly operations

8 FAA Anti-Drug Regulations Requirements
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®  Aviation security or screening personnel whose duties include pre-boarding
passenger and baggage screening, checked baggage screening, or ground
security coordination

e Non-FAA or non-military air traffic controllers.

The FAA anti-drug rule makes no distinction regarding the testing of temporary
employees. An employer is required to include covered temporary employees in a drug
testing program.

An aviation entity is barred from using any covered employee listed above in a
covered employee position who refuses to submit to a drug test under the provisions of'
the anti-drug rule. Additionally, an applicant or employee of a Part 121 or Part 135
certificate holder who refuses to submit to a drug test is subject to denial of an
application for any certificate or rating issued for up to 1 year after the date of that
refusal. Such a refusal is also grounds for suspension or revocation of any certificate or
rating.

Who Must Submit an Anti-Drug Plan

The following entities are required to submit an anti-drug plan and implement an
anti-drug program for FAA approval:

1. Air carriers and commercial operators under FAR Part 121.
2. Air taxi and commercial operators under FAR Part 135.

3. Operators as defined in a new FAR § 135.1(c) established by the FAA anti-drug
rule. Operations for hire or for compensation referenced in § 135.1(c) are:

e Student instruction.

o  Nonstop sightseeing flights that begin and end at the same airport and
are conducted within a 25-statute-mile radius of that airport.

e Ferry or training flights.

e  Aerial work operations, including crop dusting, seeding, spraying, and
bird chasing; banner towing; aerial photography or survey; firefighting;
helicopter operations in construction or repair work (but not including
transportation to and from the site of operations); and power-line and
pipeline patrol, or similar types of patrol approved by the FAA
Administrator.

o Sightseeing flights conducted in hot air balloons.

FAA Anti-Drug Regulations Requirements 9
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e Nonstop flights conducted within a 25-statute-mile radius of the airport
of takeoff carrying persons for the purpose of intentional parachute
jumps.

e Helicopter flights conducted within a 25-statute-mile radius of the
airport of takeoff.

e Rotorcraft operations conducted under FAR Part 133.

e Federal election campaign operations conducted under provisions of
FAR § 91.59.

Note: The April 14, 1989 amendment to the FAA anti-drug rule gives the option for an
entity or individual who holds a repair station certificate and other contractors to
submit an anti-drug plan directly to FAA or be covered under a carrier or other
contractor’s approved program.

Timetable for Implementing an Anti-Drug Program

The FAA anti-drug rule provides for several different timetables, as listed below,
depending upon the type of operation and number of employees.

Part 121 Operators

Irrespective of the number of employees, operators in this category must submit an
anti-drug plan of the type described earlier by August 18, 1989. Each Part 121 operator
shall implement its anti-drug program for its direct employees no later than
December 18, 1989. A Part 121 operator must assure that a testing program for its
covered contractor employees has been initiated by December 11, 1990.

Part 135 Operators (51 or more covered employees)

Operators in this category with 51 or more covered employees must submit an
anti-drug plan by August 18, 1989. Implementation must begin no later than
December 18, 1989. A Part 135 operator with 51 or more employees must assure that a
testing program for its covered contractor employees has been initiated by
December 11, 1990.

Part 135 Operators (11 to 50 covered employees)

Operators in this category with 11 to 50 covered employees must submit an interim
anti-drug plan by October 17, 1989. The interim drug plan must specify the employer’s
procedures for preemployment, periodic, post-accident, reasonable cause, and
return-to-duty testing. Implementation of the interim plan must begin by
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February 14, 1990. By April 15, 1990, this category of Part 135 operator must submit to
the FAA an amendment to its anti-drug plan specifying the procedures for
unannounced testing based on random selection. The random testing must be
implemented by August 13, 1990. Part 135 operators in this category must assure that
an approved anti-drug program for contractor employees, including random,
unannounced testing has been initiated by February 9, 1991.

Part 135 Operators (Fewer than 11 covered employees)

Part 135 operators with fewer than 11 covered employees must submit an anti-drug
program plan for FAA approval by April 15, 1990. Implementation of the plan must
begin no later than August 13, 1990. Contractor testing must initiated by August 8, 1991,

Implementation Date

Anti-drug programs submitted to the FAA are considered "approved" 60 days after
submission unless notified to the contrary by the FAA. If an employer submits a plan
earlier than the date specified, testing by that employer may begin earlier than the
statutory implementation date, but the date when testing is expected to begin must be
stated in the plan.

Some Things the Regulations Do Not Require

The goal of the FAA’s anti-drug program is focused on achieving a safe and
drug-free commercial aviation workforce. The regulations impose uniform, minimum
requirements on employers. Additional, more stringent anti-drug procedures or
requirements imposed by an employer cannot and will not be considered part of the
employer’s approved program. Specifically, the FAA anti-drug regulations do not
require the following tasks and the FAA will not approve a plan that includes:

®  Testing for drugs other than those stated in the regulation.

e Testing for thresholds different from the DOT/FAA limits.

Tests other than by urinalysis.

Testing for alcohol.

Using specimens for purposes other than specified by the FAA anti-drug rule.
Split sampling of a specimen.

Specimen analysis by laboratories not approved by DHHS.

Testing of employees other than those in sensitive safety- or security-related
positions.

FAA Anti-Drug Regulations Requirements 11
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An anti-drug program plan submitted to the FAA for approval must not include
elements such as those mentioned above which are not required or authorized by the
regulations.

Policy and Procedures Manual

While not required by the DOT/FAA anti-drug rules, employers may find that
development of a detailed, written anti-drug procedures manual will prove extremely
helpful in guiding supervisors and employees on the intricacies of developing and
conducting an anti-drug program. The manual should define precisely how each
element of the anti-drug program will be implemented. The rights and responsibilities
of management and employees in regard to the anti-drug effort should be explained
clearly. The manual should include detailed, written procedures concerning how
covered employees are to be selected for testing, the collection sites and procedures,
and the process for laboratory testing.

Company policy regarding disciplinary actions in the event of a positive test result
and the expected standards of employee conduct should be defined. Any appeals
process should be explained in the manual. The manual should also address the
methods by which your company will communicate its anti-drug testing policy to its
employees (e.g., briefings, handouts, memorandums, etc.), as well as how various
managers will be trained to recognize drug abuse problems and how to conduct their
anti-drug program supervisory functions. The manual should also detail company
procedures for establishing, maintaining, and retaining program records, particularly to
ensure confidentiality and adherence to Federal reporting requirements.

Developing Anti-Drug Policy and Procedures

A single stand-alone anti-drug manual for company-wide use will require
development of a step-by-step description of the policy and procedures to be followed
in ensuring a drug-free workplace. The manual should be developed to guide
supervisors in carrying out their evaluation and referral responsibilities by clearly
explaining why drug testing is required and what the testing procedures are that must be
followed. While each company will tailor its policy and procedures manual to fit its own
circumstances, an employer may wish to include information on the following.

Anti-Drug Policy

The employer’s anti-drug policy and goals and the manner in which the employer
intends to communicate that policy to its employees should be described. Descriptions
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and discussions can be included concerning the brochures and other information
materials that will be distributed to inform the workers about the anti-drug policy.

Training

The employer’s anti-drug training program, requirements, schedules, and sites
should be explained for both supervisory and employee training programs, and
information on how such a training program and materials will be developed should be
included.

Testing

The types of drugs the program will test for and the process of selecting employees
for random testing should be described. Procedures and guidance for supervisors in
referring and scheduling covered employees for testing in post-accident and reasonable
cause should be fully explained. Each type of testing may require separate sections.

Collection and Laboratory Testing

The manual should explain how samples will be collected and transported to the
testing laboratory according to specimen collection standards. The manual should also
include information on the chain of custody and confidentiality requirements,
laboratory testing techniques, blind test requirements when such tests are applicable,
and the role and responsibility of the MRO in reviewing positive test results. Copies of
the custody and control form also may be included in this section.

Employee Assistance Program

The manual should include descriptions of an employer’s employee assistance
program and support services. Treatment options also may be discussed along with
additional sources of help for the affected employee.

Disciplinary Actions
Expected standards of conduct and disciplinary actions should be described. Any

appeals process should also be included in the manual along with information on an
employee’s right to request a sample retest.

Recordkeeping

The FAA requires employers to establish, maintain, and submit documentation to
certify compliance with its drug testing program. The recordkeeping requirements
should be explained and copies of sample documents to carry out such compliance
should be included.
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Consortia

One of the goals of the FAA’s anti-drug rule is to provide small aviation entities,
including contractors, with flexibility in pooling resources, sharing expertise, and
obtaining cost benefits by participating in consortia of small companies or associations.
Consortia may also submit anti-drug plans to the FAA on behalf of its members. While
each operator remains individually responsible for meeting FAA anti-drug testing and
reporting requirements, consortium members can jointly share in contracting for
laboratory and other services. As one example of the use of a shared consortium
resource, the preamble to the FAA anti-drug rule notes that the agency "anticipates that
small companies will become part of, or may participate in a consortium of small
companies or associations, in order to comply with the MRO requirement...that will
result in reasonable costs to small employers."

There are many advantages to the consortium or association approach. Cost
reductions can result depending upon the size of the consortium, the extent of services
contracted for, and the total number of covered employees. If large enough, a
consortium can reduce costs by contracting for services at a volume price. Small entities
can join together to contract for services either through a larger carrier or directly
through a company that specifically provides the anti-drug services desired, just as small
aviation operators contract with larger operators for maintenance, reservations services,
and gate agents. Administrative costs also can be reduced through central billing and
other methods. Services not otherwise available to a single entity may become available
because of the purchasing power of a consortium.

One of the reasons why the FAA is allowing small operators to implement drug
testing programs later than the time allowed for larger entities is directly tied to the
expected use of a consortium. The FAA believes that extending the time allotted to
implement a drug testing program will enable small aviation entities to evaluate random
drug testing programs of other companies, to develop an appropriate method by which
to comply with the FAA’s drug testing rules, and to allow participation in any
association or consortium that may, for example, be available to provide specimen
collection, testing assistance, and employee assistance program services.
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The following are some examples of the type of consortium arrangements that are
possible under the FAA anti-drug rule:

®  Medical Review Officer. A consortium may contract with a single MRO to act
on behalf of all its members, saving each consortium member the time and
cost involved in recruiting and selecting individual MROs,

® Laboratory Services. All drug testing performed under the FAA program
must be conducted by an approved Department of Health and Human
Services certified laboratory. A consortium could contract with a
certified laboratory.

¢ Employee Awareness/Supervisory Training/Employee Assistance Programs
(EAPs). A consortium could agree to form an organization to provide EAP
services to all its members, or the consortium could contract with an outside
organization to provide such services to all consortium members.

Forming consortia or associations may result in an annual submission of
1,000 employee specimens or more per year for analysis, thus requiring the consortium
to initially (in the first 90 days) submit blind performance test specimens in the amount
of at least 50 percent of the total number of samples submitted (up to a maximum of
500 samples). Thereafter, a minimum of 10 percent of all samples (up to a maximum
of 250) must be submitted each quarter. Blind performange testing does not apply to
individual employers or employers grouped into consortia that submit fewer than
1,000 employee specimens annually if the employer or consortium utilizes a laboratory
for its specimen testing that is currently subject to blind performance testing under the
DOT/OST drug rule or the "DHHS Guidelines" by a Federal agency or by another
transportation employer required to perform such blind performance testing.

How Does a Consortium Work?

A number of models are possible. Four examples are presented here: cooperative
purchasing model, separate entity model, managing partner model, and external
management model. The first two models, the cooperative purchasing model and the
separate entity model, for all practical purposes, would require forming a legal entity.
The consortium could be a chartered nonprofit corporation. The consortium would
have power to conduct business for its members, enter into contracts, and be their legal
representative according to a charter and by-laws. A governing board of the members
would be responsible for managing the consortium. The last two models are easier to
organize, but gains in simplicity are offset by lesser control.
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Cooperative Purchasing Model

In a cooperative purchasing model, the consortium would contract for services at a
volume price to gain buying power and management efficiencies. Suppliers would deal
directly with each entity. If the consortium is large enough, central billing could be cost
effective. An analogous example is a group of small retailers forming a cooperative
group to purchase merchandise at volume discounts.

Separate Entity Model

If the number of covered employees represented by all consortium members is
large enough, it could be cost effective to form a separate entity. The consortium entity
hires a manager whose responsibility is to provide services to the members, at cost, plus
the operating costs of the consortium. An analogous example is a food cooperative.
Consumers form cooperatives because they want the highest quality of food at the
lowest prices.

A consortium of small to medium size organizations hiring a consortium manager
could enable each member to have specialized expertise without having to hire its own
full-time anti-drug program manager. The administrative overhead needed to comply
with DOT/FAA drug rules is a cost item, whether it is a purchased service or is
performed by an employee. At some point, it becomes cost-effective to have a specialist
administer a complex drug testing program.

Managing Partner Model

Small aviation entities could contract for services with a larger entity. The larger
organization has staff and resources to provide internal support. The larger
organization could sell surplus internal staff time to small entities, providing an
economic benefit to both. An analogous example is a limited partnership where
investors pool resources. Usually, the partner with the greatest investment becomes the
managing partner with the responsibility of managing and making decisions for the
partnership. |

External Management Model

The aviation entity could contract with a company that specifically provides the
services desired. The management company should have demonstrated expertise in the
workplace drug abuse field. An analogous example is a pension fund management
service or an insurance health benefits manager.

16 FAA Anti-Drug Regulations Requirements



CHAPTER 2

S
Organizing a Specimen Testing Program

Testing Preparation

The procedures to establish and conduct a comprehensive drug testing program
are provided in Department of Transportation regulations contained in 49 CFR Part 40
Procedures for Transportation Workplace Drug Testing Programs. The following is a
description of those requirements and how to meet them.

Preparation for Specimen Collection

Before any collection can begin, an employer must provide for a standard urine
custody and control form, a tamperproof sealing system, shipping containers, and
written instructions for collectors.

Forms

The standard urine custody and control form must be a multiple-part, carbonless
record form with an original that will accompany a specimen to the laboratory. Copies
of the form must also be provided for the MRO, the employee, the collection site
person if different from the employer, and the employer or its representative.

Custody and Control Form

The custody and control form provides a permanent record for identifying data on
the employee and on the specimen collection and transfer process. Frequently,
DHHS-approved laboratories provide custody and control forms. The custody and
control form must contain the following information:
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1. A preprinted specimen identification number, which shall be unique to the
particular collection.

2. The employee’s social security number or employee identification number,
entered by the employee.

3. Specification of the type of test conducted (preemployment, random, etc.) which
must be entered by the employer or the collector acting for the employer.

4, A block providing that the "Collector must note temperature of specimen has
been read and recorded here if not within the range of 32.5-37.7C/90.5-99.8F."

5. A chain of custody block providing areas to enter the following information for
each transfer of possession: purpose of the change, released by and received
by (signature/print name), and date. The words "provide specimen for testing"
and "Donor" shall be preprinted in the initial spaces.

6. Information to be completed by the collection site person to identify that person
and provide the date of the collection, the collection site, and the telephone
number (if any) of the collection site; a space for remarks in which unusual
circumstances may be described; and a certification statement specifying that
the specimen collected by the collector is presented by the identified
employee.

7. Ablock to be completed by the laboratory after analysis of the specimen that
provides a space for entry of the laboratory accession number and a
certification that the specimen identified by the accession number also bears
the identification number provided. A space must also be provided to show
that the specimen has been examined in accordance with applicable Federal
requirements, and that the results attached are for that particular specimen.

8. The following information to be provided by the employee shall appear on
Parts 2 through 5 of the form only: employee name (printed), duty location,
job title, date of birth, and a certification statement with signature stating that
the urine sample supplied is the employee’s own and has not been altered.

9. A block to be completed by the employee, which shall appear only on the copies
for the MRO and employee, containing a statement as follows: "If you wish to
have prescription or over-the-counter medications you have taken or been
administered within the past 30 days considered as your test results are
reviewed, you may list them here:" This should be followed by an adequate
writing area to list the substances.

In lieu of a form with the information above, an employer may choose to use a
multiple-sample chain of custody form together with a permanent record book
maintained at the site of collection to document collection and transfer of specimens, as
long as the information required by the custody and control form listed above are
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documented, the personal identifying information is not disclosed to the laboratory, and
the record system is designed in such a manner as to maintain the confidentiality of
medical information. Experience suggests that use of a standard form is the best way to
maintain strict custody and control.

Supplies

In addition to the required custody and control form, certain additional supplies,
equipment, and written instructions are necessary to properly conduct specimen
collection at a collection site.

Tamperproof Sealing

The regulations require use of a tamper-proof sealing system designed in order
that the specimen bottle top can be sealed against undetected opening, as well as
identified with a unique identifying number identical to that appearing on the urine
custody and control form. Space must also be provided for the employee to initial the
bottle affirming its identity as his or her specimen.

Shipping Container

Each specimen must be shipped in a container with its associated paperwork. The
container must be sealed and initialed to prevent undetected tampering,

Written Instructions
Written procedures, instructions, and training also shall be provided as follows:

1. Employer collection procedures and training shall clearly emphasize that the
collection site person is responsible for maintaining the integrity of the
specimen collection and transfer process, for carefully ensuring the modesty
and privacy of the employee, and for avoiding any conduct or remarks that
might be construed as accusatory or otherwise offensive or inappropriate.

2. Anon-medical collection site person shall receive training and shall demonstrate
proficiency prior to serving as a collection site person. A medical
professional, technologist, or technician licensed or otherwise approved to
practice in the jurisdiction in which collection occurs, may serve as a
collection site person if that person is given instructions and performs
collections in accordance with the DOT regulations.

3. Collection site personnel must be provided with detailed, clearly illustrated,
written instructions on the collection and handling of specimens and custody
and control forms. Employer representatives and employees subject to testing
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also will be provided standard, written instructions setting forth their
responsibilities.

Collection Process

The Federal requirements for the collection process require adherence to strict
chain of custody maintenance and to high standards of professionalism throughout the
program. The elements of the collection process require the following.

Designation of a Collection Site

Each employer drug testing program must have one or more designated, secure
collection site(s) equipped with all necessary personnel and equipment to provide for
the collection security, temporary storage, and transport of specimens to a certified drug
testing laboratory. Testing might be at an independent medical facility whose test
collection personnel are trained in the procedures prescribed by the DOT. The site
must be private, clean, and must be equipped with a water source for personal hygiene.
The site or sites must be under lock and key when not in use, and must be visually
inspected before use to ensure that no one is present prior to its use and that there are
no unobserved entrance or exit points. No unauthorized persons will be permitted in
any part of the collection site when specimens are collected or stored.

Privacy

Collection procedures at a site must allow individual privacy unless there is a
reason to believe that an individual may alter or substitute the specimen to be provided.
Grounds to believe that an individual may alter a specimen exist when:

1. The employee has presented a specimen which falls outside the allowable
temperature ranges, and the employee declines to provide a measurement of
oral body temperature by thermometer.

2. The collection site person observes conduct clearly and unequivocally indicating
an attempt to substitute or adulterate the sample..

3. The last specimen provided by the employee on a previous occasion was
determined by the laboratory to have specific gravity of less than 1.003 and a
creatinine concentration below .2 g/L.

4. The employee was previously found to have used a controlled substance without
medical authorization and the test being conducted is part of a rehabilitation
program or part of follow-up testing after return to service.
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Integrity and Identity of Specimen

Employers must take steps to ensure that a urine specimen is not adulterated or
diluted during the collection procedure. These steps include the following.

1.

10.

11.

Placement of toilet bluing agents at the collection site so the reservoir of water in
the toilet bowl always remains blue. Water sources should be limited.

Identity of the person providing the specimen at the collection site must be
established.

Outer garments such as coats that might conceal or hide items that may be used
to tamper or adulterate a specimen should be removed.

Individuals must be instructed to wash their hands prior to and after giving a
specimen.

Failure to cooperate should be noted and the employer informed.

A specimen must contain at least 60 milliliters of urine and in the event that a
lesser amount is provided, an employee should be requested to consume
sufficient water to facilitate production of an adequate amount. Separate
containers can be used to reach the 60 milliliters, but each specimen must
meet the temperature requirements before the partial specimens can be
combined into one container.

The temperature of a specimen must be measured immediately after the
specimen is collected from an individual. The time from micturition to
temperature measure is critical and shall not exceed 4 minutes. If the
temperature of the specimen is outside the range of 32.5-37.7C/90.5-99.8F and
the donor does not have an elevated temperature, another specimen must be
collected under direct observation and both specimens forwarded to the
testing laboratory. Any specimen giver may volunteer to have his or her oral
temperature taken to provide evidence to counter any reason to believe that °
the individual may have altered or substituted the specimen.

Collection site personnel must visually inspect a specimen to determine its color
and must look for any signs of contaminants. Any unusual findings must be
noted on the custody and control form.

Both the person being tested and a collection site person will keep the specimen
in view before it is sealed and labeled.

The specimen will be placed in a tamperproof bottle and be properly labeled in
the presence of the employee. Any transfers of the specimen to a different
container must be viewed by the individual who provided the specimen.

The specimen must be correctly recorded on the custody and control form.
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12. Proper signatures from the employee and the appropriate collection site
personnel must be obtained. The collection site person must sign the custody
and control form certifying that the collection was accomplished according to
all instructions and requirements. The employee must read and sign a
statement on the custody and control form certifying that the employee’s
specimen is in fact, the employee’s own specimen. The employee must also
be provided an opportunity to write on the custody and control form any
information that they might choose about medications taken in the past
30 days. Insome cases, as a requirement of the collection site (other than the
employer site) or of a testing laboratory, an employee may be required to sign
a consent or release form authorizing collection of a specimen and its analysis,
and releasing the results to the employer. The employee is not required to
waive liability for negligence on the part of any person participating in the
collection, handling, or analysis.

13. The collection site personnel must then complete the chain of custody portion
of the custody and control form to indicate that they have received a specimen
from an employee and to certify that they have properly completed the
collection of a specimen.

14. All specimens prior to transport to the testing laboratory must be heldina
secure place, preferably locked. The storage place should be under constant
supervision to prevent tampering with specimens. Any transfer of a specimen
must be noted on the custody and control form. Every effort should be made
to minimize the number of people handling a specimen.

Transfer to Laboratory

Collection site personnel must arrange to ship collected specimens to the drug
testing laboratory. The specimens must be placed in containers designed to minimize
damage during shipping. The containers must be securely sealed to avoid undetected
tampering. On tape sealing the container, a collection site worker must sign and enter
the date specimens were sealed in the shipping containers. The collection site worker
must also ensure that proper documentation is attached to each container sealed for
shipment.

Laboratory Testing

Selection of a laboratory to conduct testing will vary according to location, cost,
and other provisions. However, regulations require that any laboratory selected must
be certified to conduct drug testing by the U.S. Department of Health and Human
Services. The DHHS approved laboratories have met certain rigorous inspection and
test standards established by the Federal government. Approved tests required by the
FAA and DOT/OST regulations consist of initial and confirmatory tests.
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Initial Test

The initial test of any specimen will be an immunoassay which meets the
requirements of the Food and Drug Administration (FDA) for commercial distribution.

Confirmatory Test

All specimens identified as positive on the initial test will be further confirmed
using gas chromatography/mass spectrometry techniques.

Quality Assurance and Quality Control

Before a laboratory is certified to conduct drug testing, it is subjected to rigorous
testing and inspection by the Department of Health and Human Services. This testing
and inspection includes the submission of test samples to the laboratory for analysis
during three test cycles over a period of 3 months. If these test samples are correctly
analyzed, a team of qualified inspectors conducts an on-site inspection prior to
certification of the laboratory. Continuing evaluation of the performance of certified
laboratories by DHHS includes the submission of performance test specimens every
other month and on-site inspection at least twice a year. In addition to the evaluations
conducted by DHHS, the laboratory must have internal quality control procedures
which, among other things, require that quality control specimens be included in each
analytical run. Each employer or consortium which submits 1,000 or more specimens
per year for analysis must submit blind performance test specimens to the laboratory.

In the first 90-day period of an employer’s drug testing program, at least S0 percent of
the total number of specimens submitted (up to a maximum of 500 specimens) will be
blind performance test specimens. Thereafter, 10 percent of all specimens submitted
(up to a maximum of 250 specimens per quarter) will be blind performance test
specimens. For an employer or consortium that submits fewer than 1,000 specimens per
year for analysis, the submission of performance test specimens is not required if the
employer uses a laboratory that is currently subject to blind performance testing by
another aviation entity or by a Federal agency in accordance with the DHHS Guidelines.

Laboratory Reporting

The laboratory must report test results to the employer’s designated or appointed
MRO within an average of 5 working days after receipt of the specimen by the
laboratory. Test results must be certified accurate. The report must identify the
drugs/metabolites tested for, whether results are positive or negative, the specimen
number assigned by the employer, and the drug testing laboratory specimen number
(accession number). The laboratory must also provide to the employer or the official
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responsible for any coordination of the anti-drug program a monthly statistical summary
of urinalysis testing of company employees which shall not include any personal identity
information. The summary shall include information on the number of specimens
initially received and tested, the number of specimens screened positive, the number of
specimens received for confirmation, and the number of specimens confirmed positive.
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s
The Role of the Medical Review Officer

Introduction

An essential part of the required drug testing program is the final review of a
laboratory drug test result prior to determining that a positive result indicates illegal or
prohibited drug use by the tested employee. This review must be performed by a
Medical Review Officer (MRO). The Medical Review Officer is described in the
DHHS Guidelines as "a licensed physician responsible for receiving laboratory results
generated by an agency’s drug testing program who has knowledge of substance abuse
disorders and has appropriate medical training to interpret and evaluate an individual’s
positive test result together with his or her medical history and any other relevant
biomedical information."

Overview of Medical Review Officer Role

This document serves to outline a broad scope of duties for the Medical Review
Officer. The Medical Review Officer must be a licensed physician who is
knowledgeable in the medical use of prescription drugs and the pharmacology and
toxicology of illicit drugs. The primary responsibility of the MRO is to review and
interpret positive test results obtained through the employer’s drug testing program. It
is important to understand that a positive test result does not automatically identify an
individual as an illegal drug user. The MRO must evaluate the alternative medical
explanations that could account for a positive test result.

The review of a positive test result is initiated immediately upon receipt and is
ordinarily completed within 2 working days after receipt of all information pertinent to
the review. No information about the test result shall be given to the employer during
this period. In addition to information provided by the employee, this review will
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include considerations of chain of custody documents prepared at the time of collection
and, in connection with the laboratory, processing of the specimen. In the case of a
positive test result for cocaine, marijuana or PCP, for which an acceptable medical
explanation for the result is unlikely, the review should be completed on the day of the
receipt of the report. This review must also include review of the chain of custody
documentation.

During the review of the laboratory results, the MRO may conduct a medical
interview with the individual, review the individual’s medical history, or review other
biomedical factors. The DHHS Guidelines require that the MRO provide the
opportunity for an interview if the individual requests it. This interview may be
conducted by telephone. The MRO must review all medical records that the tested
individual submits when a confirmed positive test could have resulted from legally

prescribed medication.

The MRO must exercise particular caution in reviewing a confirmed laboratory
test result that is positive for opiates. Opiates include morphine and codeine, which are
found in many prescribed medications. Heroin is also an opiate, but heroin is an illicit,
Jegally prohibited substance. In addition, the MRO should consider the possibility that
eating poppy seed pastry may explain a positive test result for opiates because recent
consumption of such food can produce detectable amounts of morphine and codeine.

If any question arises about the accuracy or validity of a positive test result, the
MRO should review the laboratory records to determine whether the required
procedures were followed. This will require collaboration with the laboratory director,
the analysts, and expert consultants.

At this point, the MRO makes a determination as to whether the result is
scientifically sufficient to take further action. However, if the records from the
collection site or laboratory raise doubts about the handling of the sample, the MRO
may decide the urinary evidence is insufficient and no further actions would be taken.
In these cases, the MRO shall note the possible errors in laboratory analysis or chain of
custody procedures and shall notify the proper officials.

Each employer will have developed its own program and thus the role of the MRO
will vary. Some employers may desire the MRO’s role to be broader in scope. The
MRO may help management in the planning and oversight of the overall substance
abuse control program including specimen collection, chain of custody procedures,
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laboratory quality control, and treatment. Advice may be requested when suspected
substance abusers are thought to be avoiding detection by various manipulative
maneuvers or claims of medical illness. When an employee with a positive laboratory
result is identified, the MRO must define his/her role within the limits of the employer’s
plan. The MRO must especially address conditions under which medical and related
information will be disclosed.

It must be stressed in regard to testing results that:

1. The MRO’s major function is to determine if the positive laboratory result
indicates the illegal use of a drug or drugs.

2. If there is no medical or other reason to account for a positive result, the verified
positive test result will be disclosed to management and others as required by
the employer’s plan. Any medical information acquired that is not specifically
related to illegal drug use will be treated as confidential and not disclosed.

3. No later than 60 days after receipt of a confirmed positive test result, an
employee may submit a written request to the MRO for retesting of the
specimen producing the positive test result. The MRO must honor the
request. Each employee may make one written request that a sample of the
specimen be provided to the original or another DHHS-certified laboratory
for testing. The employee shall pay the costs of the additional test and all
handling and shipping costs.

4. Ifitis determined with reasonable certainty that there is a legitimate medical or
other reason to account for a positive laboratory test result, the report will be
reclassified as a negative test result. The notice to management will indicate
that the test result was negative. Any medical information obtained by the
MRO will be treated as confidential.

5. Although the MRO may assist in employee rehabilitation efforts, any such
assistance must be in deference to the requirements of the employer’s
substance abuse policies and procedures.

In summary, the MRO determines whether there is some reason other than illegal
drug use to explain a positive urine drug test. If the MRO verifies illegal drug use, the
case is referred to the appropriate management official. If illegal drug use is not
verified, the test result is deemed negative, the employee is informed, and no further
action is taken.
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MRO Provisions for Employees Required to Hold a Medical
Certificate

The MRO is required, in the case of an applicant or employee who is required to
hold a medical certificate under Part 67 in order to perform a covered function and who
fails a drug test, to report that fact to the Federal Air Surgeon. Once a test of an
individual who holds a medical certificate is verified positive, the MRO must make a
determination whether that individual is drug dependent or nondependent. FAR
Part 67 defines drug dependence as a "condition in which a person is addicted to or
dependent on drugs other than alcohol, tobacco, or ordinary caffeine-containing
beverages, as evidenced by habitual use or a clear sense of need for the drug." If the
MRO determines that an individual is probably dependent on a drug, that
determination and the name of the individual must be reported to the Federal Air
Surgeon. If the MRO makes a determination that the employee is not dependent, the
MRO may recommend that the employee return-to-duty; however, the MRO must also
notify the Federal Air Surgeon of the nondependence determination, the name of the
individual, the return-to-duty decision, and any supporting documentation.

If the MRO determines that an individual holding a Part 67 medical certificate is
probably drug dependent, the MRO has no authority to recommend a return-to-duty.
That decision will rest with the Federal Air Surgeon.

Medical Review Officer Activities Specified by DHHS Guidelines

The following is a listing of the MRO’s specific responsibilities as required by the
DHHS Guidelines:

Receive test results from laboratory.

Request, if needed, a quantitative description of test results.

Receive a certified copy of the original chain of custody form.

Review and interpret positive test results.

Inform the tested individual and provide a copy of a positive test result.
Conduct a medical interview with the tested individual, if necessary.

A - R O

Review the individual’s medical history, or any other relevant biomedical factors,
if necessary.

8.  Give the individual an opportunity to discuss test results, but not necessarily face
to face.

9. Order a reanalysis of the original sample in a certified laboratory, if necessary.
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10. Consult with others if questions of accuracy arise.
11. Consult with laboratory officials, as necessary.
12. Not consider urinalysis results that do not comply with the DHHS Guidelines.

13. Not verify an opiate-positive urine test as a positive result without clinical
evidence.

14. Determine whether a result is scientifically sufficient.
15. Determine whether a positive result is consistent with legal drug use.

16. Forward results of a verified positive test to the appropriate management
official empowered to recommend or take administrative action.

17.  Must have complete understanding of collection, analysis, and reporting
process.

These are the most crucial points regarding the function of the MRO. There are
other areas where the MRO can and should be utilized.

Related Activities — Medical Review Officer Role

In order to assure documentation relating to the testing program, activities such as
those listed below shall be established and maintained.

Laboratory Test Results

In accordance with DHHS Guidelines, laboratory test results will be sent to the
MRO. This includes both positive and negative results for tested employees.

Chain of Custody Form — Initiated by Collector

In order to identify those employees from whom specimens have been collected
and forwarded to the laboratory, the MRO receives a copy of the chain of custody form
initiated by the collector. This form also contains information concerning medications
taken by employees that may have relevance to interpretation of laboratory test results.

Certified Copy of Complete Chain of Custody

DHHS Guidelines require the laboratory to send only to the MRO a certified copy
of the original chain of custody form. This form must be signed by the individual
responsible for day-to-day management of the drug testing laboratory or the individual
responsible for attesting to the validity of the test reports.

Verification Statement

After the MRO reviews the laboratory positive test report and related matters and
verifies that the positive report is evidence of illegal drug use, he/she documents this
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determination by entering a verification statement on the laboratory test report. This
statement is signed by the MRO prior to its distribution.

Distribution of Reports and Other Documents

The MRO documents the date that all required records/reports were sent to the
anti-drug program manager.

Laboratory Performance Testing Results

Results of tests on blind samples forwarded to the laboratory for laboratory
performance testing are received, reviewed, and recorded by the MRO.

Follow-Up Testing Results

Laboratory test reports of unannounced urine testing after rehabilitation and
return-to-duty are reviewed and documented by the MRO.

Quality Assurance and Quality Control

The employer has an obligation to assure that the process of specimen collection,
handling, and laboratory analysis is performed in a manner that assures the integrity of
the final test result for all specimens. The following steps are a part of this process.

Laboratory Performance Testing

As required by DHHS Guidelines and the DOT rule, employers must submit blind
proficiency test specimens to the laboratory(ies) conducting tests for the employer. The
MRO or employer representative arranges for this testing and reviews and records the
results of the tests performed on these specimens as part of his/her evaluation of
laboratory performance.

Laboratory Inspection Visits

The MRO or employer representative should make periodic visits to the drug
testing laboratory(ies) to determine that specimen handling procedures and analytical
testing are conducted in accordance with DHHS Guidelines and employer contract
specifications.

Inspection of Collection Process

In accordance with DHHS Guidelines, the MRO must have a complete
understanding of the collection, analysis, and reporting processes. In addition to
inspecting the laboratory operations, the MRO or employer representative visits the
collection sites to assure that prescribed collection and specimen handling procedures
are followed.
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CHAPTER 4

s
Recordkeeping

Overview

Adequate recordkeeping is an important element of any drug testing program.
Every aviation entity conducting an anti-drug program is required to maintain records
detailing its drug testing program and to submit semiannual and annual reports to the
FAA summarizing the results of the drug testing program. All anti-drug program
records shall be kept by the anti-drug program manager so that the records are available
for inspection upon request of the FAA.

Keeping Records

Each organization conducting an anti-drug program is responsible for the
collection, reporting, and retention of records related to the administration and results
of its drug testing program.

Collection Process Records

All records related to the collection process and the reports of individuals who fail
a drug test must be retained for a minimum of S years. Records of individuals who pass
a drug test must be retained for a minimum of 1 year.

Test Results

Records of individual test results must be retained. Records of those who do not
pass a drug test must be retained for 5 years, and for 1 year for those individuals who
pass a drug test. Any records that support a return-to-duty decision must be retained for
60 months.
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Training Records

An organization must conduct a program on drug awareness and company
anti-drug policy. Supervisors must receive at least 60 additional minutes of training in
reasonable cause testing. Records of such training should be maintained, including
information on the type of training conducted, attendees, and copies of training
materials.

Other Documentation

In addition to the above records, an organization conducting an anti-drug program
should retain records documenting its random selection process; supporting documents
for post-accident or reasonable cause decisions; records of the collection process
indicating specimen identification, accountability, and chain of custody; test results
provided by the testing laboratory; records of test results; and records of return-to-duty
tests.

Reporting to the FAA

Each employer must submit semiannual and annual reports to the FAA
summarizing the results of its drug testing program. The reports are due February 15
(for the period January 1 through December 31) and August 15 (for the period
January 1 through June 30) each year. A sample Anti-Drug Program Semiannual and
Annual Report format is provided in Figure 4. Each report must contain the following
information:

1.  The total number of tests performed and the total number of tests performed
for each category of test.

2. The total number of verified positive test results by category of test; the total
number of verified positive test results by occupational function; and the total
number of verified positive test results by type of drug shown in a positive test
result.

3. The disposition of all individuals who failed a drug test or who refused to submit
to a drug test.

Confidentiality

An important goal of any anti-drug recordkeeping system is to maintain strict
confidentiality of records. Access to records should be strictly controlled. Records
should be in a secure location. It is advisable that such records not be made a part of
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individual personnel files because such records may be accessible to a large number of
people. The FAA rule requires strict limitations on the availability of an employee’s
drug testing results and any rehabilitation records. The release of an individual’s drug
test results and any information about an employee’s rehabilitation program is
permitted only with the specific, written consent of an individual. However, this
information may be released to the National Transportation Safety Board as part of an
accident investigation and the FAA upon request. In addition, the MRO is required to
report positive drug test results to the Federal Air Surgeon in the case of an employee
or applicant who holds or is required to hold a medical certificate issued under FAR
Part 67.
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CHAPTER 5

—
Terms and Definitions

The following definitions are included as an aid to understanding the terminology
of certain key words that apply to the FAA anti-drug rule.

Accident An occurrence associated with the operation of an aircraft which
takes place between the time any person boards the aircraft with
the intention of flight and all such persons have disembarked, and
in which any person suffers death or serious injury, or in which the
aircraft receives substantial damage.

Aliquot A portion of a specimen used for testing.
Annualized For the purpose of unannounced testing of employees based on
Rate random selection, annualized rate means the percentage of

specimen collection and testing of employees performing covered
functions during a calendar year. The total number of
unannounced tests based on random selection during the first

12 months following implementation of an anti-drug program must
be equal to not less than 25 percent of covered employees. The last
collection of specimens for random testing during the first year of
the anti-drug program must be conducted at an annualized rate
equal to not less than 50 percent of covered employees. Following
the first 12 months, an employer must achieve and maintain an
annualized rate equal to not less than 50 percent of covered
employees. The employer shall determine the annualized
percentage rate by referring to the total number of employees
performing a sensitive safety- or security-related function for the
employer at the beginning of a calendar year or by an alternative
method specified in the employer’s drug testing plan approved by

the FAA.
Anti-Drug An anti-drug program required by 14 CFR Parts 61, 63, 65, 121,
Program and 135, Anti-Drug Program for Personnel Engaged in Specified

Abviation Activities, final rule.
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Chain of
Custody

Collection Site

Collection Site
Person

Confirmatory
Test

Consortium

Covered
Employee

DHHS
DOT

Procedures to account for the integrity of each urine specimen by
tracking its handling and storage from point of specimen collection
to final disposition of the specimen. These procedures shall
require that an approved chain of custody form be used from time
of collection to receipt by the testing laboratory and that upon
receipt by the laboratory, an appropriate laboratory chain of
custody form(s) account for the sample or sample aliquots within
the laboratory.

A place designated by the employer where individuals present
themselves for the purpose of providing a specimen of their urine
to be analyzed for the presence of illegal drugs.

A person who instructs and assists individuals at a collection site
and who receives and makes initial examination of the urine
specimen provided by those individuals. The collection site person
must be an individual of the same gender as the donor.

A second analytical procedure to identify the presence of a specific
drug or metabolite which is independent of the initial test and
which uses a different technique and chemical principle from that
of the initial test in order to ensure reliability and accuracy.
Currently, gas chromatography/mass spectrometry (GS/MS) is the
only authorized confirmation method for cocaine, marijuana,
opiates, amphetamines, and phencyclidine.

A group or association of aviation employers, operators, or
contractors who form together to accomplish drug testing of
covered employees.

A person who performs, either directly or by contract, a sensitive
safety- or security-related function subject to drug urine testing
under the FAA anti-drug rule. Those covered functions are:

1. Flight crewmember duties;
Flight attendant duties;
Flight instruction or ground instruction duties;
Flight testing duties;
Aircraft dispatcher duties;
Aircraft maintenance or preventive maintenance duties;
Aviation security or screening duties;

P NN AW

Non-FAA or non-U.S. military air traffic control duties.

The Department of Health and Human Services.

The Department of Transportation.

Terms and Definitions
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Drug
Metabolite

Drug Test

Employer
FAA

Failing a Drug
Test

Initial Test

Medical
Review Officer
(MRO)

Passing a Drug
Test

Periodic Test

Permanent
Record Book

Positive
Evidence

The specific substance produced when the human body
metabolizes a given drug as it passes through the body and is
excreted in urine.

The laboratory analysis of a urine specimen collected in
accordance with 49 CFR Part 40 and analyzed in a
DHHS-approved laboratory.

An entity employing one or more employees that is subject to
FAA anti-drug regulations.

The Federal Aviation Administration.

"Failing a drug test" means that the test result shows positive
evidence of the presence of a prohibited drug or drug metabolite
in an employee’s system.

An immunoassay screen to eliminate negative urine specimens
from further consideration.

A licensed physician responsible for receiving laboratory testing
results generated by an employer’s drug testing program who has
knowledge of substance abuse disorders and has appropriate
medical training to interpret and evaluate an individual’s positive
test result together with his or her medical history and any other
relevant information.

"Passing a drug test" means that the test result does not show
positive evidence of the presence of a prohibited drug or drug
metabolite in an employee’s system.

A drug test given to an employee in a sensitive safety- or
security-related position and who is required to undergo a medical
examination under FAR Part 67. An employee in this category
shall be given a drug test at about the same time of the first
medical evaluation of the employee during the first calendar year
of implementation of the employer’s anti-drug program.

A permanently bound book in which identifying data on each
specimen collected at a collection site are permanently recorded in
the sequence of collection. May be used in conjunction with a
modified urine custody and control form to document collection.

"Positive evidence" means the presence of a drug or drug
metabolite in a urine sample at or above the test levels listed in the
DOT/OST anti-drug rule.
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Post-Accident
Test

Preemployment
Test

Prohibited
Drug

Random Test

Reasonable
Cause Test

Reason to
Believe

Refusal to
Submit

Return to Duty
Testing

A drug test administered to an employee when an accident (as
previously defined) has occurred and the employee performed a
sensitive safety- or security-related function that either
contributed to the accident, or cannot be completely discounted as
a contributing factor in the accident.

A drug test given to an applicant who is being considered for a
covered function (as already defined).

Marijuana, cocaine, opiates, phencyclidine (PCP), amphetamines.

An unannounced drug test given to a predetermined percentage of
employees (25 percent in year one; 50 percent in year two and
subsequent years) who perform covered functions and who are
selected in a statistically sound random and unannounced basis.

A drug test given to a current employee who performs a sensitive
safety- or security-related function and who is reasonably
suspected of using a prohibited drug based on physical, behavioral,
or performance indicators.

Reason to believe that a particular individual may alter or
substitute the urine specimen.

"Refusal to submit" means refusal by an individual to provide a
urine sample after he or she has received notice of the
requirement to be tested in accordance with the FAA anti-drug
rule.

An initial drug test prior to return to duty after failing a previous
drug test or refusing to submit to a drug test, and additional
unannounced drug test (for a period up to 60 months) given to
employees returning to sensitive safety- and security-related
positions.

Terms and Definitions
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CHAPTER 6

—
Sources of Additional Information

Publications

The following are sources of published material that may prove useful in
implementing an anti-drug program.

Adams, Tom et al. Stop Drug Abuse Before It Stops You, Just Say No. Oakland,
California: Oakland Parents in Action, 1985, p. 42.

Allen, William A., Nicholas L. Piccone, and Christopher D’Amanda. How Drugs
Can Affect Your Life: The Effects of Drugs on Safety and Wellbeing; With Special
Emphasis on Prevention of Drug Use. Springfield, Illinois: C.C. Thomas, 1983,

p. 203.

"America on Drugs: Special Section." U.S. News and World Report, Vol. 101, No. 4,
July 28, 1986, pp. 48-55.

Austin, Gregory A., Mary A. Macari, and Dan J. Lettieri. Guide to Drug Research
Literature. Rockville, Maryland: U.S. National Institute on Drug Abuse, 1979,
p. 397 (Research Issues 27).

Ausubel, David P. What Every Well Informed Person Should Know About Drug
Addiction. Chicago, lllinois: Nelson Hall, Inc., 1980, p. 161.

Bakalar, James B. and Lester Grinspoon. Drug Control in a Free Society. New York:
Cambridge University Press, 1983, p. 150.

Bartone, John C. Drug Addiction, Substance Abuse, and Narcotics Dependence:
Medical Subject Analysis and Research Index with Bibliography. Washington, D.C.:
Abbe Press, 1983, p. 150.

Battjes, Robert J. and Catherine S. Bell. "Future Directions in Drug Abuse
Prevention Research," Prevention Research: Deterring Drug Abuse Among Children
and Adolescents. Rockville, Maryland: U.S. National Institute on Drug Abuse,
1985, pp. 221-228 (NIDA Research Monograph 63).
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Botvin, Gilbert J. and Thomas A. Wills. "Personal and Social Skills Training:
Cognitive-Behavioral Approaches To Substance Abuse Prevention," Prevention
Research: Deterring Drug Abuse Among Children and Adolescents. Rockville,
Maryland: U.S. National Institute on Drug Abuse, 1985, pp. 8-49 (NIDA Research
Monograph 63).

Buzzeo, Ronald W. "Drug Abuse in Industry: Is It America’s Number One Health
Problem." Security Management, Vol 29, No. 10, October 1985, pp. 49-50.

Cornish, C. M. Drugs and Alcohol in the Workplace: Testing and Privacy. Calaghan
& Co., 1988.

Dogoloff, Lee I. and Robert T. Angarola. Urine Testing in the Workplace. The
American Council for Drug Education, Rockville, Maryland, 1985.

Duncan, David and Robert S. Gold, Drugs and the Whole Person. New York:
MacMillan Publishing Co., Inc. 1985, p. 260.

Edison Electric Institute Human Resources Management Division. EEI Guide to
Effective Drug and Alcohol/Fitness for Duty Policy Development. Washington, D.C.,
August 1985.

Edwards, Gabrielle 1. Coping with Drug Abuse. New York: Rosen Publishing
Group, 1983, p. 119.

Federal Railroad Administration. Operation: Redblock Case Study. U.S.
Department of Transportation. Washington, D.C., October 1988.

Flag, Steven, "The Executive Addict." Fortune, Vol. 1i1, No. 13, June 24, 1985,
pp- 24-31.

Hosty, Robert E. and Francis J. Elliot. "Drug Abuse in America: What Does It
Cost and What Can Be Done?" Security Management, Vol 29, No. 10,
October 1985, pp. 53, 55-58.

Kaiser, Lloyd, ed. The Chemical People Book. Pittsburgh: QED Enterprises, 198,
p. 246.

Kosterliz, Julie. "Waging War on Drugs," National Journal, Vol. 18, No. 47,
November 22, 1986, pp. 2826-2831.

Kozel, Nicholas and Edgar H. Adams. "Epidemiology of Drug Abuse: An
Overview." Science, Vol. 234, No. 4779, November 21, 1986, pp- 970-974.

Kuest, Ronald D. Drugs and Work: Confronting the Problem. AMA Trainer’s
Workshop, September-October 1988, pp. 8-64.

National Institute on Drug Abuse. Employee Drug Screening & Detection of Drug
Use by Urinalysis. U.S. Department of Health and Human Services, Rockville,
Maryland, DHHS Publication No. (ADM) 88-1442, Revised 1988.
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National Institute on Drug Abuse. Medical Review Officer Manual - A Guide to
Evaluating Urine Drug Analysis. U.S. Department of Health and Human Services,
Rockville, Maryland, DHHS Publication No. (ADM) 88-1526, 1988.

National Institute on Drug Abuse. White House Conference for Drug Free America -
Final Report. U.S. Department of Health and Human Services, Rockville,
Maryland, DHHS Publication No. (ADM) 86-60053, June 1983.

National Institute of Justice. Drugs and Crime. N1J Reports, Washington, D.C,,
March - April 1987.

Video Offerings

A Random Test Day. A Department of Transportation videotape that highlights
the chronological steps in the Department’s random drug testing program — from
employee notification through the sign-off procedures and the chain of custody for
the specimen. Available from the Department of Transportation, Drug-Free
Workplace Office (M-10), Washington, D.C. 20590; (202) 366-6000.

Drugs at Work. A four part videotape series on drug abuse in the workplace. The
videotape provides information for the development of effective workplace
programs to address the problem of drug abuse on the job. Available on free loan
from Modern Talking Picture Service Scheduling Center, S000 Park Street, North,
St. Petersburg, Florida 33709; (813) 541-5763. Available for purchase from
National Audio Visual Center, Customer Services Section, 8700 Edgeworth Drive,
Capital Heights, Maryland 20743-3701; (301) 763-1896.

Organizations

Additional information and anti-drug program materials may be obtained from the
following organizations:

National Clearinghouse for Drug Abuse Information
Box 1635, Rockville, Maryland 20850.

Alcohol and Drug Abuse Section

Division of Mental Health and Retardation

Department of Human Resources

618 Ponce de Leon Avenue, N.E., Atlanta, Georgia 30308.

Pyramid Project

Suite 1006, 7101 Wisconsin Avenue, Bethesda, Maryland 20814

(for technical assistance in drug abuse prevention resources and program
development).

Alcohol, Drug Abuse, and Mental Health Administration
Office of Communications and Public Affairs
5600 Fishers Lane, Room 6C-15, Rockville, Maryland 20857.
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Veteran’s Administration Alcohol and Drug Dependent Service
810 Vermont Avenue, N.W., Washington, D.C. 20420.

National Drug Abuse Center for Training and Resource Development
5530 Wisconsin Avenue, N.W., Washington, D.C. 20015
(for drug abuse professional training materials).

National Audiovisual Center

National Archives and Records Service (GSA)
Washington, D.C. 20409

(for federally produced drug abuse films).

Prevention Branch, Division of Resource Development
National Institute of Drug Abuse
5600 Fishers Lane, Room 10A-30, Rockville, Maryland 20857

(for guidance on the development of prevention programs).

Center for Multicultural Awareness
2924 Columbia Pike, Arlington, Virginia 22204
(for drug abuse multicultural materials and assistance to minorities).

American Council for Drug Education
5820 Hubbard Drive, Rockville, Maryland 20852.
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FIGURE 2
ANTI-DRUG MODEL PLAN

1. EMPLOYER OR OPERATOR NAME/ADDRESS/TELEPHONE:

2. CERTIFICATES (NUMBER AND TYPE) 1SSUED BY THE FAA: (List each
operating certificate held by the employer or operator; list the
type and number of each certificate and the date the certificate
was issued by the FAA.)

3. ANTI-DRUG PROGRAM MANAGER/NAME/ADDRESS/TELEPHONE:

4. TOTAL NUMBER OF EMPLOYEES SUBJECT TO TESTING: (The employer
shall include in his anti-drug program only those direct employees
who perform sensititve safety- or security-related functions as
defined in the FAR, Part 121, Appendix I. List the total number
of covered employees as determined by the employer at the beginning
of the calendar year. If the employer is using an alternative
method for determining the total number of employees subject to
testing to account for non-permanent employees or changes in
employment levels since January 1, describe the method used.)

5. NUMBER OF DIRECT COVERED EMPLOYEES BY CATEGORY: (Separate
permanent and non-permanent.)

Flight crewmembers:

Flight attendants/cabin crew personnel:

Flight and ground instructors:

Flight testing personnel:

Aircraft dispatchers:

Maintenance or preventive maintenance personnel:
Aviation security or screener personnel:

Air traffic control personnel:

6. CONTRACTORS: (List each contractor, including address, whose
employees provide covered services to the employer and are included
under this anti-drug plan. Identify the employees by occupational
category as shown above. Since contractor employees are not
required to be tested until 360 days after testing of direct
employees, identify the date contractor employees will be subject
to testing.)

Employers should include a statement in their anti-drug plans that
they will ensure that all contractor employees performing covered
functions are covered in an FAA-approved drug testing program by
the required dates.
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7. MEDICAL REVIEW OFFICER(S) NAME/ADDRESS/TELEPHONE/STATE LICENSE
NUMBER AND DATE ISSUED: (Fully describe the duties and
determinations to be performed by the MRO as required by Section
VII of Appendix I to Part 121 of the FAR, and the DOT Interim Rule,
49 CFR 40.)

8. DHHS-CERTIFIED LABORATORY NAME/ADDRESS/TELEPHONE: (Indicate
that blind quality control procedures in programs requiring more
than 1,000 tests per year will be accomplished as required by 49
CFR 40.)

9. COLLECTION PERSON(S) NAME/ADDRESS/TELEPHONE: (Indicate that
collection procedures will fully comply with the DOT Interim Rule,
49 CFR 40. State whether the employer will collect the samples
from employees for testing or will contract with an entity to
provide collection services.)

10. EMPLOYEE ASSISTANCE PROGRAM (EAP) MANAGER NAME/ADDRESS/
TELEPHONE:

11. EAP EDUCATION/TRAINING PROGRAM: (State whether the employer
will administer the education and training program or will contract
with another entity to provide these services. Provide the name,
address, telephone number and contact person for each contractor
providing EAP services to the employer/operator. Describe the
components of your employee education and training program.
Describe initial training (including duration) that will be
provided to supervisory personnel responsible for reasonable cause
determinations. Documentation of EAP training provided to
employees and supervisors will be maintained by the Anti-Drug
Program Manager for review.)

12. TESTING: (Describe the procedures the employer/operator will
follow to implement the following types of testing. NOTE: The
employer/operator will test only for cocaine, marijuana, opiates,
PCP, and amphetamines.)

PREEMPLOYMENT TESTING: (Describe procedures for preemployment
testing including employer/operator action to inform applicants for
employment (for covered job functions) of the requirement.)

PERIODIC TESTING: (Describe procedures for periodic testing.
State whether periodic testing of medically certificated personnel
will be continued after the first year of testing.

NOTE: Periodic testing must be in conjunction with required
medical examinations for Part 67 certificate holders.)
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RANDOM TESTING: (Describe the composition of the pool of covered
employees (e.g., occupational groups, permanent versus non-
permanent, work sites and shifts, etc.) and the method used by the
employer/operator to ensure that each covered employee is equally
subject to unannounced testing based on random selection. Describe
how the employer/operator intends to conduct a total number of
unnannounced tests based on random selection of not less than 25
percent of the covered employees during the first 12 months of the
program. Describe how the employer/operator will ensure that the
last collection of specimens for the first year will be at an
annualized rate of not less than 50 percent of covered employees.
Describe how the employer/operator will conduct random testing
during subsequent years at an annualized rate of at least 50
percent of covered employees.)

POSTACCIDENT TESTING: (Describe procedures including timeliness
requirements for postaccident testing.)

REASONABLE CAUSE TESTING: (Describe employer/operator procedures
to test based on a reasonable and articulable belief that an
employee is using a prohibited drug on the basis of specific,
cotemporaneous physical, behavioral, and/or performance indicators
of probable drug use. Since the FAA Rule allows different levels
of authorization, depending on the size of your organization,
explain how your company will authorize reasonable cause testing.)

RETURN-TO-DUTY TESTING: (Describe procedures for return-to-duty
testing including testing individuals hired for covered positions
after failing a drug test, or after refusing to submit. Also,
describe MRO plan to review an individual's rehabilitation program
participation and counselor evaluation, and to prescribe a program
of unannounced testing prior to return to duty.)

13. CONFIDENTIALITY OF RECORDS: (Describe procedures for ensuring
the confidentiality of employee records. Provide name, title,
address, and telephone number of the individual who will submit
annual and semiannual reports to the FAA. NOTE: The Anti-Drug
Program Manager will maintain all records and reports for review.)

14. IMPLEMENTATION DATE: (Indicate the date on which the
employer/operator intends to implement the approved anti-drug plan
and to begin testing under his anti-drug program.)

(Employer/Operator Name)
(Name/Title of Individual Submitting Plan)
(Date)
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FIGURE 2A

Federal Aviation Administration

consortium Anti-Drug Format

PREFACE: The FAA Final Rule, "Anti-Drug Program for Personnel Engaged
in Specified Aviation Activities," as amended April 14, 1989, allows
consortia to submit anti-drug programs to the FAA in a manner to be
prescribed by the Administrator. The following procedures should be
followed by consortia in requesting FAA approval of their programs.

EXTERNAI, MANAGEMENT CONSORTIA: A management consortium will normally
provide a core program for its aviation entity clients. A core
program usually includes MRO, EAP training, collection, testing, and
laboratory services. Using the final rule as amended, Advisory
Circular 121-30, and Part I of the attached model consortium anti-drug
program format, a management consortium should develop its core
program and submit it to the FAA for approval. The FAA will assign an
identification number, review the submission and, when it is approved,

issue an approval letter.

The approved consortium will then submit the required entity-specific
data (i.e., those elements not included in the consortium's core
program) for each aviation entity contracting with the consortium.
The consortium should specify the services to be provided via its
previously approved consortium program and provide its FAA
identification number. Part II of the attached model plan provides a
format for submitting this information. When the consortium submits
the entity-specific data to the FAA, the agency will review the
submission and, when it is approved, issue an approval letter to each
aviation entity joining the approved consortium.

SEPARATE ENTITY CONSORTIA: Alternatively, aviation entities
(employers, operators, and contractors) may join together by mutual
agreement to more economically meet the requirements of the FAA rule.
An aviation entity consortium of this type need not submit a separate
core program to the FAA for approval, but should submit its complete
plan using Parts I and II of the attached format. Common services '
should be indicated, and Part II of the attached format should be
repeated for each member of the consortium. For these aviation entity
consortia, FAA will issue an identification number and an approval
letter to the consortium, as well as to each of its member entities.

NOTE: For all consortia, the plan submission transmittal letter
should contain both the consortium and, if applicable, the aviation
entity's signatures.
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PART I: CONSORTIUM SECTION

CONSORTIUM ANTI-DRUG PROGRAM FORMAT

1. CONSORTIUM NAME/ADDRESS/TELEPHONE:
2. CONSORTIUM PROGRAM MANAGER NAME/ADDRESS/TELEPHONE:

3. MEDICAL REVIEW OFFICER(S) NAME(S)/ADDRESS (ES) /TELEPHONE (S) /
STATE AND LICENSE NUMBER(S) AND DATE (S) ISSUED: (Fully describe the
duties and determinations to be performed by the MRO as required by
Section VII of Appendix I to Part 121 of the FAR, and the DOT Interim
Rule, 49 CFR Part 40. Also, describe MRO procedures to safeguard the
confidentiality of employee medical records.)

4. DHHS APPROVED LABORATORY NAME/ADDRESS/TELEPHONE: (Indicate that
blind quality control procedures in programs requiring more than 1,000
tests per year will be accomplished as required by 49 CFR 40.)

5. COLLECTION PERSON (S) NAME/ADDRESS/TELEPHONE : (Indicate that
collection procedures will fully comply with the DOT Interim Rule, 49
CFR 40. State whether the consortium will collect the samples from
its members' employees for testing or contract with another entity to
provide collection services.)

6. CONSORTIUM'S EMPLOYEE ASSISTANCE PROGRAM (EAP) MANAGER
NAME/ADDRESS/TELEPHONE : (If applicable, also provide name, address,
telephone number and contact person for any centractor(s) providing
EAP services to the consortium.)

7. EAP TRAINING/EDUCATION PROGRAM: (Describe the components of your
employee education and training program. Describe initial training
(including duration) that will be provided to supervisory personnel
responsible for reasonable cause determinations. Documentation on EAP
training provided to employees and supervisors will be provided to
each member and maintained by each member's anti-drug Program
Manager.)

8. TESTING: (Describe the procedures the consortium will follow to
implement the following types of testing. Covered employees will be
tested only for cocaine, marijuana, opiates, PCP, and amphetamines
during the following types of tests.)

PREEMPLOYMENT TESTING: (Describe procedures for preemployment testing
including member's action to inform applicants for employment (for
covered job functions) of the requirement.)

PERIODIC TESTING: (Describe procedures for periodic testing. State
whether periodic testing of medically certificated personnel will be
continued after the first year of implementation of the anti-drug
program.)
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RANDOM TESTING: (Describe the method used to ensure that each covered:
employee is equally subject to unannounced testing based on random
selection. Describe how the consortium intends to conduct a total
number of unannounced tests based on random selection of not less than
25 percent of the covered employees during the first 12 months of the
program. Describe how the consortium will ensure that the last
collection during the year shall be conducted at an annualized rate
not less than 50 percent. Describe how the consortium will conduct a
total number of unannounced tests based on random selection at an
annualized rate of not less than 50 percent of the covered employees
as the membership in the consortium, and thus the size of the testing
pool, fluctuates in subsequent years.)

POSTACCIDENT TESTING: (Describe procedures including timeliness
requirements for postaccident testing.)

REASONABLE CAUSE TESTING: (Describe procedures to test based on a
reasonable and explainable belief that an employee is using a
prohibited drug on the basis of specific contemporaneous physical,
behavioral, and/or performance indicators of probable drug use. Since
the FAA rule allows different levels of authorization, depending on
the size of an organization, explain how the companies in your
consortium will authorize reasonable cause testing.)

RETURN-TO-DUTY TESTING: (Describe procedures for return-to-duty
testing including testing individuals hired for covered positions
after failing a drug test, or after refusing to submit. Additionally,
describe MRO plan to review an individual's rehabilitation program
participation and counselor evaluation, and to prescribe a program of
unannounced testing prior to return-to-duty.)

9. REPORTING AND RECORDKEEPING: (Although the consortium may forward
to the FAA all of its members' semiannual and annual reports, each
member's Anti-Drug Program Manager will maintain all records and
reports for review.)

(Name/Title of Submitter) (Date)
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PART II: AVIATION ENTITY SECTION (Repeated for each member of the
Consortium)

CONSORTIUM ANTI-DRUG PLAN FORMAT

1. CONSORTIUM NAME:

FAA APPROVAL NUMBER: (If Consortium Previously Approved)

2. EMPLOYER OR OPERATOR NAME/ADDRESS/TELEPHONE:

3. CERTIFICATES (NUMBER AND TYPE) ISSUED BY FAA: (List each
operating certificate held by the employer or operator; list the type
and number of each certificate and the date the certificate was issued
by the FaA.)

4. EMPLOYER/OPERATOR ANTI-DRUG PROGRAM MANAGER
NAME/ADDRESS/TELEPHONE:

5. TOTAL NUMBER OF EMPLOYEES SUBJECT TO TESTING: (The employer or
operator shall include in the anti-drug plan only those direct
employees who perform a sensitive safety- or security-related function
as defined in the FAR, Part 121, Appendix I. List the total number of
covered employees as determined by the employer at the beginning of
the calendar year. If the employer is using an alternative method for
determining the total number of covered employees subject to testing
to account for non-permanent employees or changes in employment levels
since January 1, describe the method used.)

6. NUMBER OF DIRECT COVERED EMPLOYEES BY CATEGORY: (Separate
permanent and non-permanent.)

Flight crewmembers:

Flight attendants/cabin crew personnel:

Flight and ground instructors:

Flight testing personnel:

Aircraft dispatchers:

Maintenance or preventive maintenance personnel:
Aviation security or screener personnel:

Air traffic control personnel:

7. CONTRACTORS: (Include a statement that employers/operators will
ensure that contractor employees who perform safety- or security-
related duties for them are in an FAA-approved anti-drug program by
the required dates. NOTE: Contractors may not be riders on
consortium member plans.)
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8. MEDICAL REVIEW OFFICER(S) NAME (S)/ADDRESS (ES)/TELEPHONE(S)/
STATE AND LICENSE NUMBER(S) and DATE(S) ISSUED: (Not required if
provided by consortium.) ‘

(Fully describe the duties and determinations to be performed by the
MRO as required by Section VII of Appendix I to Part 121 of the FAR,
and by the DOT Interim Rule, 49 CFR 40.)

9. DHHS APPROVED LABORATORY NAME/ADDRESS/TELEPHONE: (Not required if
provided by consortium.)

(Indicate that blind quality control procedures in plans requiring
more than 1,000 tests per year will be accomplished as required by 49
CFR 40.)

10. COLLECTION PERSON(S) NAME/ADDRESS/TELEPHONE: (Not required if
provided by consortium.)

(Indicate that collection procedures will fully comply with the DOT
Interim Rule, 49 CFR 40. State whether the employer/operator will
collect the samples from employees for testing or will contract with
an entity to provide collection services.)

11. EMPLOYER'S EMPLOYEE ASSISTANCE PROGRAM (EAP) MANAGER
NAME/ADDRESS/TELEPHONE: (Not required if provided by consortium.)

(If applicable, also provide name, address, telephone number, and
contact person for any contractor's providing EAP services to the
employer.)

12. EAP TRAINING/EDUCATION PROGRAM: (Not required if provided by
consortium.)

(Describe the components of your employee education and training
program. Describe initial training (including duration) that will be
provided to supervisory personnel responsible for reasonable cause
determinations. Documentation of EAP training provided to employees
and supervisors will be maintained by the Anti-Drug Program Manager
for review.)

13. TESTING: (Not required if provided by consortium.)

(Describe the procedures the employer/operator will follow to
implement the following types of testing. NOTE: The
employer/operator will test only for cocaine, marijuana, opiates, PCP,
and amphetamines.)

PREEMPLOYMENT TESTING: (Describe procedures for preemployment testing
including employer/operator actionor action to inform applicants for
employment (for covered job functions) of the requirement.)

PERIODIC TESTING: (Describe procedures for periodic testing. State
whether periodic drug testing of medically certificated personnel will
be continued after the first year of testing.)
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RANDOM TESTING: (Describe the composition of the pool of covered
employees (e.g., occupational groups, permanent versus non-permanent,
work sites and shifts, etc.) and the method used by the
employer/operator to ensure that each covered employee is equally
subject to unannounced testing based on random selection. Describe
how the employer/operator intends to conduct a total number of
unannounced tests based on random selection equal to not less than 25
percent of the covered employees during the first 12 months of the
anti-drug program. Describe how the employer/operator will ensure
that the last collection of specimens for the first year will be at an
annualized rate of not less than 50 percent of covered employees.
Describe how the employer/operator will conduct random testing during
subsequent years at an annualized rate of at least 50 percent of
covered employees.)

POSTACCIDENT TESTING: (Describe procedures including timeliness
requirements for postaccident testing.)

REASONABLE CAUSE TESTING: (Describe employer/operator procedures to
test based on a reasonable and articulable belief that an employee is
using a prohibited drug on the basis of specific, contemporaneous
physical, behavioral, and/or performance indicators of probable drug
use. Since the rule allows different levels of authorization,
depending on the size of your organization, explain how your company
will authorize reasonable cause testing.)

RETURN-TO-DUTY TESTING: (Describe procedures for return-to-duty
testing including testing individuals hired for covered positions
after failing a drug test, or after refusing to submit. Also,
describe MRO plan to review an individual's rehabilitation program
participation and counselor evaluation, and to prescribe a program of
unannounced testing prior to return to duty.

14. CONFIDENTIALITY OF RECORDS: (Describe procedures for ensuring the
confidentiality of employee records. Provide name, title, address,
and telephone number of the individual who will submit annual and
semiannual reports to the FAA. NOTE: The Anti-Drug Program Manager
will maintain all records and reports for review.)

15. IMPLEMENTATION DATE: (Indicate the date on which the

employer/operator intends to implement the approved anti-drug plan and
to begin testing under his anti-drug program.)

Date Submitted:

Aviation Entity Consortium
Name/Title/Signature Name/Title/Signature
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FIGURE 3

Random Drug Testing

Announced drug testing has limited value in deterring or identifying drug abuse.
Given ample announcement time, an illegal drug user may defeat a test by any number
of means. Unannounced, random drug testing, on the other hand, has proven a strong
deterrent to illegal drug use.

Drug testing is expensive, and, therefore, the aviation industry cannot afford
multiple tests for covered employees throughout the year. Unannounced, random drug
testing provides for the greatest possible deterrent in the least expensive manner.

The best random selection protocol is one that has all employees in a common
selection pool. The aviation industry sometimes is not aligned or organized to
completely adhere to this arrangement. Flight crews and ground crews may have to be
organized into functional or geographic selection pools. As long as every employee in
the company has an equal chance (i.e., 50 percent) of being selected proportional to the
total number of employees, then a fair random selection process is maintained. For
small operators with only a dozen or s0 covered employees, the selection process could
be as simple as placing the names of all the covered employees in a hat. For example, to
achieve a 50 percent annual testing rate among the 12 covered individuals, one
individual could be selected for testing bimonthly. All covered employees remain in the
random selection pool at all times, regardless of whether or not they have been
previously selected for testing. While it may be statistically improbable, a single
individual among the 12 in the example noted above could theoretically be selected for
testing on two, three or even four occasions within a calendar year. It also is important
to remember that the testing be evenly distributed throughout a calendar year.
Conducting all random sample collections in a single month does not achieve the goal of
random testing. Moreover, the selection process must be unannounced as well as
random. Employees should be notified that they have been selected for testing only
after they have reported for work on the day of collection. In devising a random,
unannounced selection process, employers may find it useful to consult a pamphlet
entitled "DOT’s Drug Program Random Drug Testing: How it Works." The pamphlet
illustrates the Department of Transportation’s random selection process and the various
steps taken in selecting individuals for unannounced testing from the 32,000 eligible
employees located in 900 locations.
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FIGURE 4

Anti-Drug Program
Semiannual and Annual Report Format

A. Company Name and Program Manager :

B. Operating Certificate Number :

C. Period of Report: Jan. 1 - June 30 or Jan. 1 - December 31

D. Total Number of Tests Performed for Each Category of Test:
Preemployment

Periodic

Random

Post-accident

Reasonable Cause :

Return-to-Duty

TOTAL

E. Number of Verified Positive Test Results by Category of Tests:
Preemployment

Periodic

Random

Post-accident

Reasonable Cause :

Return-to-Duty

TOTAL

F.  Number of Verified Positive Tests by Occupational Function:
Pilots

Flight engineers

Navigators
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G. Number of Verified Positive Test Results by Type of Drug:

Flight attendants (and
other personnel who
perform cabin crew duties):

Flight instructors

Ground instructors

Flight testing personnel

Aircraft dispatchers

Maintenance or preventive
maintenance personnel

Security or screener
personnel

Air traffic control
personnel

TOTAL

Marijuana

Cocaine

Opiates

Phencyclidine

Amphetamines

TOTAL

H. Disposition of Individuals Who Failed Drug Tests/Refused to Submit Drug Tests by

Each Category of Tests:

Number of applicants refused employment :

Number no longer employed with company :

Number reassigned to nonsafety duties :

Number entered rehabilitation, if applicable,
and/or returned-to-safety duties :

Number of employees who hold medical certificates
under FAR Part 67 :
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FIGURE 5

FAA REGIONAL AVIATION DRUG ABATEMENT PROGRAM REPRESENTATIVES
ADDRESSES, TELEPHONE NUMBERS, AND STATES COVERED

1. FAA/Alaskan Region Alaska
222 West 7th Avenue
Anchorage, Alaska 99513-7587
Commercial: (907) 271-5435

2. FAA/Central Region Nebraska
601 East 12th Street lowa
Kansas City, Missouri 64106 Missouri
Commercial: (816) 426-5097 Kansas

3. FAA/Eastern Region New York Pennsylvania
Federal Building West Virginia District of Columbia
JFK International Airport Maryland Delaware
Jamaica, New York 11430 New Jersey Virginia
Commercial: (718) 917-1994

4. FAA/Great Lakes Region Ohio Minnesota
2300 East Devon Avenue Indiana North Dakota
Des Plaines, Hlinois 60018 Michigan South Dakota
Commercial: (312) 694-7712 Wisconsin lllinois

5. FAA/New England Region Maine New Hampshire
12 New England Executive Park Vermont Rhode Island
Burlington, Massachusetts 01803 '\CAassaCh.usetts
Commercial:. (5617)273-7282 onnecticut

6. FAA/Southwest Region New Mexico Texas
4400 Blue Mound Road Oklahoma
Ft. Worth, Texas 76193 Arkansas
Commercial: (817) 624-5305 Louisiana

7. FAA/Southern Region Kentucky Florida
3400 Norman Berry Drive Tennessee Mississippl
East Point, Georgia 30344 Alabama (ASO includes Puerto

Commercial: (404) 763-7251

South Carolina
North Carolina

Rico, Canal Zone,
Virgin Islands)

Georgia
8. FAA/Western-Pacific Region Arizona (AWP includes Mariana
15000 Aviation Boulevard California islands, American
Hawthorne, California 90009 Nevada Samoa, and the
Commercial: (213) 297-1301 Hawaii Marshall Islands)
9. FAA/Northwest Region Washington Colorado
17900 Pacific Highway, South Oregon Idaho
Seattle, Washington 98168 Montana
Commercial: (206) 764-3819 Wyoming
Utah
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FIGURE 6

Sources of Assistance
By State

The National Institute on Drug Abuse (NIDA) has established a Drug-Free Workplace
Helpline (800) 843-4971. The following listing provides additional sources for
assistance in combatting drug abuse at the State level.

ALABAMA

Department of Mental Health
200 Interstate Park Drive
P.O. Box 3710

Montgomery, AL 36193

(205) 271-4520

ALASKA

Department of Health & Social Services
Office of Alcoholism and Drug Abuse
Pouch H-05-F

Juneau, AK 99811

(907) 586-6201

ARIZONA

Arizona Department of Health Services
Office of Community Behavioral Health
701 E. Jefferson Street

Phoenix, AZ 85034

(602) 255-1152

ARKANSAS

Arkansas Office on Alcohol and Drug
Abuse Prevention

1515 West 7th Avenue, Suite 300

Rock, AR 72202

(501) 371-2603

CALIFORNIA

Department of Alcohol and Drug Abuse
111 Capitol Mall

Sacramento, CA 95814

(915) 445-1940 or 322-8484

COLORADO

Alcohol and Drug Abuse
Department of Health
4210 East 11th Avenue
Denver, CO 80220
(303) 320-6137

CONNECTICUT

Connecticut Alcohol and Drug Abuse
Commission

999 Asylum Avenue, 3rd Floor

Hartford, CT 06105

(203) 566-4145

DELAWARE

Bureau of Alcoholism and Drug Abuse
1901 North DuPont Highway
Newcastle, DE 19720

(302) 421-6101
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’ DISTRICT OF COLUMBIA

Alcohol and Drug Abuse
Planning Division

601 Indiana Avenue, N.W.
Suite 500

Washington, D.C. 20004
(202) 724-5641

FLORIDA

Drug Abuse Program

1309 Winewood Boulevard
Building 6, Room 163A
Tallahassee, FL. 32301
(904) 488-0900

GEORGIA

Alcohol and Drug Section

Division of Mental Health and Mental
’ Retardation

Georgia Department of Human

Resources

618 Ponce de Leon Avenue, N.E.

Atlanta, GA 30308

(404) 894-4785

HAWAII

Alcohol and Drug Abuse Branch
3627 Kilauea Avenue

Room 405

Honolulu, HI 96816

(808) 734-2263

IDAHO

Bureau of Substance Abuse
Department of Health & Welfare
700 West State

’ Boise, ID 83720
(208) 334-4368

ITlinois Dept. of Alcoholism
and Substance Abuse

100 West Randolph Street

Chicago, Illinois 60601

ILLINOIS (312) 917-6387
Illinois Dange .en{’t’i:gs Commission

INDIANA

Division of Addiction Services
Department of Mental Health
429 North Pennsylvania Street
Indianapolis, IN 46204

(317) 232-7816

IOWA

Iowa Department of Substance Abuse
505 Fifth Avenue

Insurance Exchange Bldg., Suite 202
Des Moines, IA 50319

(515) 281-3641

KANSAS

Alcohol and Drug Abuse Services
2700 West Sixth Street

Biddle Building

Topeka, KS 66606

(913) 296-3925

KENTUCKY

Alcohol and Drug Branch

Bureau for Health Services
Department of Human Resources
275 East Main Street

Frankfort, KY 40621

(502) 564-2880

LOUISIANA

Office of Mental Health & Substance
Abuse

P.O. Box 4049

655 North Sth Street

Baton Rouge, LA 70821

(504) 324-2565
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MAINE

Office of Alcoholism and Drug Abuse
Prevention

Bureau of Rehabilitation

32 Winthrop Street

Augusta, ME 04330

(207) 289-2781

MARYLAND

Maryland State Drug Abuse
Administration

201 West Preston Street

Baltimore, MD 21201

(301) 383-3312

MASSACHUSETTS

Division of Drug Rehabilitation
160 North Washington Street
Boston, MA 02114

(617) 727-8617

MICHIGAN

Office of Substance Abuse Services
Department of Public Health

3500 North Logan Street

Lansing, MI 48909

(517) 373-8603

MINNESOTA

Chemical Dependency Program Division
Department of Public Welfare

4th Floor Centennial Building

658 Cedar

St. Paul, MN 55155

(612) 296-4614

MISSISSIPPI

Division of Alcohol and Drug Abuse
Department of Mental Health

12th Floor, Robert E. Lee Office Building
Jackson, MS 39201

(601) 354-7031

MISSOURI

Division of Alcoholism and Drug Abuse
Department of Mental Health

2002 Missouri Boulevard

P.O. Box 687

Jefferson City, MO 65101

(314) 751-4942

MONTANA

Alcohol and Drug Abuse Division
State of Montana

Department of Institutions
Helena, MT 59601

(406) 449-2827

NEBRASKA

Division of Alcoholism and Drug Abuse
Department of Public Institutions

P.O. Box 94728

Lincoln, NE 68509

(402) 471-2851, Ext. 415

NEVADA

Bureau of Alcohol and Drug Abuse
Department of Human Resources
505 East King Street

Carson City, NV 89710

(702) 885-4790

NEW HAMPSHIRE

Office of Alcohol & Drug Abuse
Prevention

Health and Welfare Building

Hazen Drive

Concord, NH 05501

(603) 271-4627
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NEW JERSEY

Division of Narcotic and Drug Abuse
Control

129 East Hanover Street

Trenton, NJ 08625

(609) 292-5760

NEW MEXICO

Substance Abuse Bureau

Behavioral Sciences Division

Health and Environment Department
P.O. Box 968

Santa Fe, NM 87503

(505) 827-5271, Ext. 228

NEW YORK

Division of Substance Abuse Services
Executive Park South

Box 8200

Albany, NY 12203

(518) 457-7629

OHIO

Bureau of Drug Abuse
65 South Front Street
Columbus, Ohio 43215
(614) 466-9023

NORTH CAROLINA

Alcohol and Drug Abuse Section

Division of Mental Health and Mental
Retardation Services

325 North Salisbury Street

Raleigh, NC 27661

(919) 733-4670

NORTH DAKOTA

Division of Alcoholism and Drug Abuse

Mental Health/Mental Retardation
Services

State Department of Health

909 Basin Avenue

Bismarck, ND 58505

(701) 224-2767

OKLAHOMA

Alcohol and Drug Programs
Department of Mental Health
P.O. Box 53277, Capitol Station
4545 North Lincoln Boulevard
Suite 100 East Terrace
Oklahoma City, OK 73152
(405) 521-0044

OREGON

Mental Health Division
2575 Bittern Street, N.E.
Salem, OR 97310

(503) 378-2163

PENNSYLVANIA

Office of Drug and Alcohol Programs
Riverside Office, Building #1, Suite N
2101 North Front Street

Harrisburg, PA 17120

(717) 787-9857

RHODE ISLAND

Division of Substance Abuse
303 General Hospital
Cranston, RI 02020

(401) 464-2091
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SOUTH CAROLINA

South Carolina Commission on Alcohol
and Drug Abuse

3700 Forest Drive

Columbia, SC 29204

(803) 758-2521/2183

SOUTH DAKOTA

Division of Alcohol and Drug Abuse
Joe Foss Building

Pierre, SD 57501

(605) 773-4806

TENNESSEE

Alcohol and Drug Abuse Services

Tennessee Department of Mental Health
and Mental Retardation

James K. Polk Building

505 Deaderick Street

Nashville, TN 37219

(615) 741-1921

TEXAS

Drug Abuse Prevention Division

Texas Department of Community Affairs
P.O. Box 13166

Austin, TX 78711

(512) 475-2431

UTAH

Division of Alcoholism and Drugs
150 West North Temple, Suite 350
P.O. Box 2500

Salt Lake City, UT 84110

(801) 533-6532

VERMONT

Alcchol and Drug Abuse Division
103 South Main Street
Waterbury, VT 05676

(802) 241-2170, 241-1000

VIRGINIA

Division of Substance Abuse

State Department of Mental Health and
Mental Retardation

P.O. Box 1797

109 Governor Street

Richmond, VA 23214

(804) 786-5313

WASHINGTON

Bureau of Alcoholism and
Substance Abuse

Washington Department of Social
and Health Services

Office Building

Olympia, WA 98504

(206) 753-5866

WEST VIRGINIA

Division of Alcohol and Drug Abuse
State Capitol

1800 Kanawha Boulevard E
Charleston, WV 25305

(304) 348-3616

WISCONSIN

State Bureau of Alcohol and Other
Drug Abuse

1 West Wilson Street

P.O. Box 7851

Madison, WI 53707

(608) 266-2717

WYOMING

Alcohol and Drug Abuse Programs
Hathaway Building

‘Cheyenne, WY 82002

(307) 777-7115, Ext. 7118
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APPENDIX A

49 CFR Part 40, Procedures for Transportation Workplace
Drug Testing Programs; Interim Final Rule
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Federal Register / Vol. 53, No. 224 / Monday, November 21, 1988 / Rules and Regulations

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 40

[Docket No. 45928 Notice No. 88-17]

RIN 2105-AB42

Procedures for Transportation
Workplace Drug Testing Programs

AGENCY: Office of the Secretary, DOT.
ACTION: Interim final rule.

SUMMARY: The Department of
Transportation is adopting a
modification of the Department of
Health and Human Services’
“Mandatory Guidelines for Federal
Workplace Programs.” The purpose of
the modification is to adapt the
procedures and safeguards developed
by the Department of Health and
Human Services more closely to the
circumstances of drug testing programs
in industries regulated by the
Department of Transportation. Antidrug
program rules published by the
Department’s operating administrations
will require employers to conduct drug
testing according to these Procedures.

DPATES: This rule is effective December
21, 1988. Comments should be received
by January 23, 1989. Late-filed comments
will be considered to the extent
practicable.

ADDRESS: Comments should be sent to
Docket Clerk, Docket 45928, Department
of Transportation (C-55), 400 7th Street
SW., Room 4107, Washington, DC,,
20590. In order to expedite handling of
comments, commenters are requested to
refer to the docket number for this rule
and to provide an original and four
copies of their comments. Commenters
wishing to have their comments
acknowledged should include a
stamped, self-addressed postcard with
their comments. The docket clerk will
time and date stamp the card and mail it
back to the commenter.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Deputy Assistant
General Counsel for Regulation and
Enforcement, Department of
Transportation, 400 7th Street, SW.,
Room 10424, Washington DC, 20590. Mr.
Ashby's phone number is 202-366-9308.

SUPPLEMENTARY INFORMATION: The
Department of Transportation (DOT)
believes that a drug-free transportation
workplace is essential to transportation
safety. For this reason, the Department’s
operating administrations (the Federal
Aviation Administration, Federal
Highway Administration, Federal
Railroad Administration, United States
Coast Guard, Urban Mass

Transportation Administration, and
Research and Special Programs
Administration) are issuing regulations
requiring antidrug programs in the
aviation, motor carrier, railroad,
maritime, mass transit, and pipeline
industries, respectively.

The proposed regulations for these
operating administration rules proposed
that employers conduct drug testing
according to the “Mandatory Guidelines
for Federal Workplace Drug Testing
Programs” of the Department of Health
and Human Services (DHHS). The *HHS
Guidelines,"” as this document is known,
were published in the Federal Register
on April 11, 1988 (53 FR 11970). They
were based on a notice of proposed
rulemaking (NPRM) published August
14, 1987 by DHHS, and on comments to
that NPRM.

The HHS Guidelines include
procedures for collecting urine samples
for drug testing, procedures for
transmitting the samples to testing
laboratories, testing procedures,
procedures for evaluating test results,
quality control measures applicable to
the laboratories, recordkeeping and
reporting requirements, and standards
and procedures for HHS certification of
drug testing laboratories. The intent of
the Guidelines is to safeguard the
accurancy of test results and the privacy
of individuals who are tested.

The Department believes that the
basic requirements of the Guidelines
must remain a vital component of DOT
drug drug testing regulations. However,
the Department is aware that the
Guidelines, as written by HHS to apply
to testing by Federal agencies, do not fit
perfectly the circumstances of
employers regulated by DOT. There are
many references to legal authorities and
other matters which are peculiar to
Federal agencies {e.g., references to the
Privacy Act and to Executive Order
12564). Terminology referring to Federal
“agencies” rather than to “employers”
may be confusing in the DOT regulated
industry context. One purpose of this
rule is to make necessary editorial
changes to adapt the content of the HHS
Guidelines to the context of industries
regulated by DOT.

In addition, DHSS drafted the
Guidelines to apply to the physical and
organizational circumstances of Federal
agencies. Obviously, the circumstances
of industries regulated by DOT are very
different from those of Federal agencies.
For this reason, the Department is
modifying some provisions of the HHS
Guidelines to work better in the
implementation of drug testing programs
by DOT regulated industries. These
revisions are intended to leave intact

the safeguards for accuracy and privacy
in drug testing established by the HHS
Guidelines while ensuring tnat parties
regulated by DOT can practically
implement the requirements.

We would call particularly to the
attention of commenters the following
revisions. This is not an exhaustive list
of all modifications to the HHS
Guidelines published in this document.
The Department seeks comments on all
aspects of this interim final rule.

In § 40.2, definitions of “employer”
and “employee” have been added. The
former definition includes consortia, but
points out that individual members of a
consortium are not relieved of their
responsibilities under the rule by virtue
of participation in the consortium. As
provided in the operating administration
drug rules, the testing rate of 50 percent
can relate to the entire employee
population covered by a consortium; the
definition does not mean that 50 percent
of the work force of each consortium
member must be tested in a year.

Under the HHS Guidelines, a Federal
agency may test a urine sample only for
certain specified-drugs. The
Department’s Procedures echo this
requirement, Under § 40.21(c), an
employer may test the sample obtained
under a DOT drug rule only for the drugs
required or specifically authorized to be
tested under the DOT drug rule. That is,
an employer must test the sample for the
five major drugs listed in each DOT drug
regulation. If the DOT agency involved
authorizes testing for Drug X under
§ 40.21(b), the employer may also test
the sample for that drug. If the employer
wants to test, in addition, for Drug Y, the
employer must obtain a second sample
from the employee. The obtaining of this
second sample is not under the authority
of the DOT regulation. The employer
must base its request for the second
sample on whatever other legal
authority is available, since the
employer cannot rely on the DOT
regulation as the basis for the request.

As alluded to above, an employer may
submit to the DOT agency involved a
protocol for testing another controlled
substance (see § 40.21(b}). DOT agencies
have discretion whether or not to
entertain such requests; if a DOT agency
approves such a request, then the
employer can test for the drug as part of
its DOT-mandated program.

The HHS Guidelines require Federal
agencies to keep a permanent log book
at the collection site. This is a
requirement that is likely to be difficult
for many employers to meet, particularly
where there are scattered or remote
locations at which testing must take
place. Consequently, the DOT
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Procedures will not require a permanent
log book. Instead, employers would use
a custody and control form {described at
§ 40.21-1(b)(4)), & copy of which would
be retained for permanent record .
urposes. For the sake of flexibility, an
employer could use a different but
equivalent form, or a permanent log
book, with the approval of the
agency involved.

The DOT procedures also seek to add
flexibility to the choice and use of
collection sites, in view of the variety of
circumstances in which empioyers have
to conduct tests (especiaily post-
accident and reasonable cause lests).
Collection sites are defired to include
any suitable facility (e.g., a medical
facility or mobile unit could qualify); a
facility without all the security
eafeguards contemplated for collection
sites could be used if samples are under
the direct control of collection site
personnel; and other water sources are
permissible in the facility if the other
sources are secured or monitored to
ensure that they could not be used to
dilute a specimen (see §§ 40.22(a};
40.22(b)(3); 40.22(H)(1)}.

Based on the experience DOT has
gained with its drug testing program for
its own employees, the DOT procedures
spell out the grounds on which an
employee would be directed ta give a
sample while being observed
(§ 40.22(e}(2)}). These circumstances,
which are the exclusive circumstances
under which observation could be
ordered, include a discrepancy in the
temperature of the sample: a record of
the employee having previously given a
sample which had a too-low specific
gravity or concentration of creatinine; or
observation by the collection site person
of conduct clearly and unequivocally
indicating an attempt to tamper with a
sample. In the latter case. the collection
site person would have to get
authorization from a higher-level
supervisor before ordering the providing
of a sample under observation
{§ 40.22(f)(23)). The Department seeks
comment on whether there are
circumstances in which obtaining this
authorization would be too difficult or
wotld occasion too great a delay, such
that this requirement should be modified
or eliminated in such circumstances.

An additional circumstance in which
a test can be observed is when that test
is part of a rehabilitation program or
post-positive testing program. The
rationale for this provision is that, given
recidivism rates among users of some
drugs, and the concern that employees
would have to avoid a second positive
test, employees may bave a greater
incentive to “cheat” than in other

circumstances. The Department seeks
comment on this provision and its
rationale. Should there be limitations on
the authority of employers to conduct
observed tests in these situations? For
example, should the MRO or other
appropriate official have to make a
determination that a particular
employee is likely to warrant
observation during a particular test or
series of tests? Should there be a
temperal limitation on the period during
wkich tests could be observed (e.g., the
first two or three tests, the first or
second year of post-positive testing)?

One of the purposes of the Procedures
is to ensure that a proper chain of
custody is maintained. A number of
provisions of the Procedures,
particularly in § 40.22, deal with this
subject. One such provision
(§ 40.22(j)(2)) concerns transfer of the
specimen from the collection site person
to the laboratory.

It is likely, in some circumstances,
that the collection site person will
transpert or mail the sample directly to
the Jaboratory. For example, the
collection site person may.put the
sample in a mailer and turn it over to a
mail room employee, who then sends it
to the laboratory. However, the chain of
custody form will be sealed in the mailer
by the collection site person. This could
leave a gap in the chain of custody. The
Department seeks comment on whether
this would be a significant problem and,
if so, how to correct it. :

Section 40. 24(g)[5] requires &
labomtory manager or other employee
to sign urine custody and control forms.
The Department seeks comment on
whether this requirement is needed and
whether there are other approaches that
would be less burdensome.

The HHS Guidelines do not permit
laboratories to subcontract any of their
drug testing work. In the interest of
flexibility of contracting arrangements
for employers, the DOT procedures
would permit subcontracting under
carefully controlled conditions. These
conditions include complate processing
of and responsibility fur a sample by the
subcontract laboratory, which must also
be HHS-certified (§ 40.24(j)).

The HHS Guidelines require Federal
agencies to inspect laboratories before a
testing cootract is awarded. Believing
that such a requirement would be too
burdensome for employers, particularly
small employers, the DOT procedures
eliminate this requirement. However,
DOT, GHSS, or any employer may
inspect a laboratory at any time
(§ 40.24(1)).

Similarly, the HIIS Guidelines require
Federal agencies contracting with a

particular laboratory to periodically
send “blind samples” to the laboratory
to test the laboratory's accuracy. Doing
so is reasonable for Federal agencies,
but it could be very burdensome and
costly for small employers.
Consequently, the DOT Procedures
provide that only large employers (i.e.,
those with 2,000 or more empioyees
siibject to drug testing under the
applicable operating administration drug
rule) need to follow this practice

(§ 40.2{d)(2)(i1}). This relief for small
entities is based, in part, on the
assumption that most, if not all, HHS-
certified laboratories will have contracts
with one or more Federal agencies or
other large entities, and will therefore be
subject to some blind sample testing.

The Department seeks comment on
whether this agsumption is likely to be
correct. If not, what should tke
Department's response be? The language
of the rule would require employers to
submit blind samples if the laboratory
they work with dces not have contracts
with entities who would do blind sample
testing. Is this reasonable, or would
another approach be better? Also, is the
2,000 covered employee cutoff a
reasonable one? Should a lower cutoff
(e.g.. 1,000 covered employees) be used,
in order to make it less likely that
laboratories would be subject ta blind
testing from at least some DOT
regulated employers? This would also
afford employees of more employers the
assurance of properly-run drug testing
programs which blind sampling
provides. Alternatively, should a higher
cutoff be used? Another approach that
could be taken would be to base the
cutoff on the number of specimens.
submitted by the employer in a year
(e.g., 1,000 specimens rather than 2,000
employees, which might include some
employers with high numbers of
reasonable cause and post-accident
tests who might otherwise not have to
conduct blind testing.} The Department
seeks comment on this approach as
well.

Regulatory Process Matters

This is not a major rule under
Executive Order 12291. It is a significant
rule under the Department’s Regulatory
Policies and Procedures, since it affects
several operating administrations and
their regulated industries. A regulatory
evaluation has not been prepared, since
the costs of conducting drug testing
conforming with these Procedures have
been analyzed in the regulatory
evaluations or regulatory impact
analyses for the operating
administration drug-free transportation
workplace program rules.
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This rule will affect small entities in
ell the industries covered by DOT
operating administration drug rules. The
basic small entity impacts of each rule
have been considered as part of the
operating administrations’ rulemakings.
The Department has taken steps, as
described in "“Supplementary
Information,” to reduce small entity
impacts in such areas as inspections,
submission of blind samples, and
permanent log books. Consequently, the
Department certifies that 49 CFR Part 40
will not have a significant economic
impact on a substantial number of small
entities.

The Department has considered the
Federaliem implications of this rule
under Executive Order 12612. The
Department has determined that this
rule does not have sufficient Federalism
implications to warrant the preparation
of a Federalism assessment. Federaliem
implications of individual operating
administrations’ drug rules are
discussed in those rulemaking
documents.

The reporting and recordkeeping
requirements referenced in this
regulation have been submitted for
Paperwork Reduction Act approval to
the Office of Management and Budget
by the respective DOT operating
administrations in connection with their
own drug rules. This is because it is the
cperating administration rules, rather
than this rule, that actually imposes the
requirements on regulated parties.
However, the Office of the Secretary is
seeking OMB approval under the
Paperwork Reduction Act for the form
described in § 40.21-1(a). A Federal
Register notice will be published when
Paperwork Act approval is obtained.

This rule has been published without
prior opportunity for notice and public
comment. The Department finds that it
would be impracticable, unnecessary,
and contrary to the public interest to
seek prior public comment for this rule.
This finding is made on the basis of the
overriding public interest in ensuring a
drug-free transportation workplace, in
order to ensure transportation safety
and as & step toward controlling the
nationwide problem of drug abuse.
{There have been previous opportunities
for public notice and comment on this
subject, obtained by DHSS on the HHS
Guidelines, which served as the basis
for this rule, and on the operating
administration drug rules, which
proposed use of the HHS Guidelines.) It
is necessary to publish final rules on this
subject at this time, so that all parties
affected by the operating administration
drug ruies will know what is expected of
them with respect to testing procedures

as they develop their drug-free
workplace programs.

The Department will review
comments received on this rule and
publish a notice responding to the
comments. The Department will also
make any appropriate changes to the
rule at that time. The operating
administrations have received some
comments on the HHS Guidelines in the
course of their drug rulemakings. These
comments will be made a part of the
docket for this rulemaking and the
Department will respond to them along
with the cther comments we receive.
{Many of the changes in the HHS
Guidelines made in this rule appear to
be responsive to these comments.)

List of Subjects in 49 CFR Part 40

Controlled substances,
Transportation.

Issued this 14th day of November 1988, at
Washington, DC.
Jim Burnley,
Secretary of Transportation.

49 CFR Subtitle A is amended by
adding Part 40 to read as follows:

PART 40—PRCCEDURES FGR
TRANSPGRTATION WORKPLACE
DRUG TESTING PROGRAMS

Subpart A—General

Sec.

40.1 Applicability.

40.2 Definitions.

Subpart B—Sclentific and Technical

Requirements

40.21 The drugs.

40.23 Preparation for testing.

40.25 Specimen collection procedures.

40.27 Laboratory personnel.

40.29 Laboratory analysis procedures.

40.321

40.33 Reporting and review of results.

40.35 Protection of employee records.

40.37 Individual access to test and
laboratory certification results.

Subpart C—Certification of Laboratories
Engaged in Urine Drug Testing

40.41 Use of DiHS-certified lsboratories.

Appendix A to Part 40—DHHS Certification
Standards

Appendix B to Part 40—Urine Custody and
Control Form

Authority: 49 U.S.C. 102, 301.

Subpart A—General

§ 40.1 Applicabiiity.

This part applies to transportation
employers (including self-employed
individuals) conducting drug urine
testing programs pursuant to regulations
issued by agencies of the Department of
Transportation and to such
transportation employers’ officers,

Quality assurance and quality control.

employees, agents and contractors, to
the extent and in the manner provided

in DOT agency regulations.

§ 40.2 Definitions.

For purposes of this part the following
definitions apply:

Aliguot. A portion of a specimen used
for testing:

Chain of custody. Procedures to
account for the integrity of each urine
specimen by tracking its handling and
storage from point of specimen
collection to final disposition of the
specimen. These procedures shall
require that an approved chain of
custody form be used from time of
collection to receipt by the laboratory
and that upon receipt by the laboratory
an appropriate laboratory chain of
custody form{s) account for the sample
or sample aliquots within the laboratory.
Chain of custody forms shall, at a
minimum, include an entry documenting
date and purpose each time a specimen
or aliquot is handled or transferred and
identifying every individual in the chain
of cusiody. Two forms of chain of
custody documents are utilized under
this part. An external chain of custody
form or “urine custody and control
form" (described in § 40.23) is used to
document chain of custody to the
laboratory. An internal chain of custody
form is utilized to document handling
and transfer of the original sample
container and aliquots within the
laboratory.

Collection site. A place designated by
the employer where individuals present
themselves for the purpese of providing
a specimen of their urine to be analyzed
for the presence of drugs.

Collection site person. A person who
instructs and assists individuals at a
collection site and who receives and
makes an initial examination of the
urine specimen provided by those
individuals. A collection site person
shall have successfully completed
training to carry out this function or
shail be a licensed medical professional
or technician who is provided
instructions for coliection under this
part and certifies completion as required
herein. In any case where: (a) A
collection is observed or (b) collection is
monitored by non-medical personnel,
the collection site person must be a
person of the same gender as the donor.

Confirmatory test. A second
analytical procedure to identify the
presence of a specific drug or metabolite
which is independent of the initial test
and which uses a different technique
and chemical principle from that of the
initial test in order to ensure reliability
and accuracy. (At this time gas
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chromatography/mass spectrometry
(GC/MS) is the only authorized
confirmation method for cocaine,
marijuana, opiates, amphetamines, and
phencyclidine.)

DHHS. The Department of Health and
Human Services or any designee of the
Secretary, Department of Health and
Human Services.

DOT agency. An agency of the United
States Department of Transportation
administering regulations requiring
compliance with this part, including the
United States Coast Guard, the Federal
Aviation Administration, the Federal
Railroad Administration, the Federal
Highway Administration, the Urban
Mass Transportation Administration,
and the Research and Special Programs
Administration.

Employee. An individual designated
in a DOT agency regulation as subject to
drug urine testing and the donor of a
specimen under this part. As used in this
part “employee” includes a final
applicant for employment. “Employee"
and “individual” or “individual to be
tested” have the same meaning for
purposes of this part.

Employer. An entity employing one or
more employees that is subject to DOT
agency regulations requiring compliance
with this part. As used in this part,
“employer” ig inclusive of a industry
consortium or joint enterprise comprised
of two or more employing entities, but
no single employing entity is relieved of
its responsibility for compliance with
this part by virtue of participation in
such a consortium or joint enterprise.

Initial test (also known as screening
test). An immunoassay screen to
eliminate “negative” urine specimens
from further consideration.

Medical Review Officer. A licensed
physician responsible for receiving
laboratory results generated by an
employer's drug testing program who
has knowledge of substance abuse
disorders and has appropriate medical
training to interpret and evaluate an
individual's positive test result together
with his or her medical history and any
other relevant biomedical information.

Permanent Record Book. A
permanently bound book in which
identifying data on each specimen
collected at a collection site are
permanently recorded in the sequence of
collection. May be used in conjunction
with a modified urine custody and
control form to document collection.

Reason to believe. Reason to believe
that a particular individual may alter or
substitute the urine specimen.

Secretary. The Secretary of
Transportation or the Secretary's
designee may be a contractor or other

recognized organization which acts on
behaif of the Secretary in implementing
this part.

Subpart B—Scientific and Technical
Requirements

§ 40.21 The drugs.

(a) DOT agency drug testing programs
require that employers test for
marijuana, cocaine, opiates,
amphetamines and phencyclidine.

(b) An employer may include in its
testing protocols. other controlled
substances or alcohol only pursuant to a
DOT agency approval, if testing for
those substances is authorized under
agency regulations and if the
Department of Health and Human
Services has established an approved
testing protocol and positive threshold
for each such substance.

(c) Urine specimens collected under
DOT agency regulations requiring
compliance with this part may only be
used to test for controlled substances
designated or approved for testing as
described in this section and shall not
be used to conduct any other analysis or
test unless otherwise specifically
authorized by DOT agency regulations.

(d) This section does not prohibit
procedures reasonably incident to
analysis of the specimen for controlled
substances (e.g., determination of pH or
tests for specific gravity, creatinine
concentration, or presence of
adulterants).

§ 40.23 Preparation for testing

The employer and certified laboratory
shall develop and maintain a clear and
well-documented procedure for
collection, shipment, and accessioning
of urine specimens under this part. Such
a procedure shall include, at a minimum,
the following:

(a) Utilization of a standard urine
custody and control form {carbonless
manifold). The form shall be a multiple-
part, carbonless record form with an
original (part 1) that shall accompany
the specimen to the laboratory. Copies
shall be provided for the Medical
Review Officer {part 2, to go directly to
the MRO), the employee (part 3), the
collection site (part 4) (if distinct from
the employer), and the employer
representative (part 5). The form should
be a permanent record on which
identifying data on the employee and on
the specimen collection and transfer
process is retained. The form shall be
constructed to display, at a minimum,
the following elements, which shall
appear on its respective parts as
indicated:

(1) The following information shall
appear on all parts of the form:

(i) A preprinted specimen
identification pumber, which shall be
unique to the particular collection.

(ii) The employee’s Social Security or
employee identification number, which
shall be entered by the employee.

(iii) Specification of the type of test
cenducted (pre-employment, random,
etc.), which shall be entered by the
employer representative or collector
(acting for the employer).

(iv) A block providing that “Collector
must note temperature of specimen has
been read and record here if not within
the range of 32.5—37.7C/90.5—89.8F:"
with an area for the required notaticn.

(v) A chain-of-custody block providing
areas to enter the following information
for each transfer of possession: purpose
of change; released by (signature/print
name); received by (signature/print
name); date. The words “Provide
specimen for testing” and “DONOR”
shall be preprinted in the initial spaces.

{vi) Information to be completed by
the collection site person, identifying
that person and providing the date of
collection, the collection site and the
telephone number (if any) of the
collection site; a space for remarks at
which unusual circumstances may be
described: and a certification statement
as set forth below and a signature block
with date which shall be completed by
the collection site person:

I certify that the specimen identified on this
form is the specimen presented to me by the
employee providing the certificaticn below,
that I have verified that it bears the same
identification number as that set forth above,
and that it has been collected, labelled and
sealed as required by the instructions
provided.

(vii) A block to be completed by the
laboratory after analysis of the
specimen, providing a space for entry of
the laboratory accession number and a
certification to read as follows, together
with spaces to enter the printed name
and signature of the certifying
laboratory official and date:

I certify that the specimen identified by this
accession number is the same specimen that
bears the identification number set forth
above, that the specimen has been examined
upon receipt, handied and analyzed in
accordance with applicable Federal
requirements, and that the results attached
are for that specimen.

(2) Information to be provided by the
employee, which shall appear on parts 2
through 5 of the form only: Employee
name (printed); duty location; job title;
date of birth: and a certification
statement as set forth below, together
with a signature block with date which
shall be completed by the employee:
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1 certify that the vrine specimen identified
on this form is my own: that it is fresh and
has not been adulterated in any manner: and

heot the identification information rrovidad
oz thiz form end on tae coliection bottle is
correct. I consext to ti 'ub"libSiOn of this
specimen o tha certified laborator

desigrated by my empleyer, to the a'm}ysis of
the specimen for conirolied substances as
provided by Federai requirements, and tc the
reicaze of test resulte from that anelysis to
the Medical Review Officer designated by my
empioyer.

{3) A block to be ccmp‘etc’* by the
employes, which cheail appear enly cn
parts 2 and 3 of the form, containing a
statement as foliows: “If vou wish to
have prescription ¢r over-the-counter
medications you may have taken or
been administersd within the past 30
days considered as your test results are
reviewed, you may list them here:”
fcllowed by an adequate writing area to
list such substancss.

A ferm meeting the requirements of this
paragraph is displayed at Appendix B to
this part. The urine custody and control
form may inciude such additional
information as may be required for
billing or cther legitimate purposes
necessary to the collection, provided
that perscnal identifying information
(other than the employee identification
number} may not be provided to the
laboratory and employvee medical
information may appear only on the
capies provided to the employee and to
the Medical Review Officer. In lieu of a
form meeting the above-described
criteria, an employer may choose to use
a multiple-sample chain of custody form
together with a permanent record book
maintained at the site of collection to
document collection and transfer of
specimens under this part, so long as the
data elements set forth above are
documented, personal identifying
information is not disclosed to the
laboratory, and the record system is
designed in such a manner as to
maintain the confidentiality of medical
information.

(b) Use of a tamperproof sealing
system designed in a manner such that
the specimen bottle top can be sealed
against undetected opening, the bottle
can be identified with a unique
identifying number identical to that
appearing on the urine custody and
contrel form, and space has been
provided to initial the bottle affirming its
identity. For purposes of ciarity, this
part assumes use of a system made up
of one or more pre-printed labels and
sezls (or a unitarv iabel/seal), but use of
other, equally effective technologies is
auihorized.

{c) Use of a shipping container in
which one or more specimens and

associated p "ﬂnmvork may be
fe an be szaled

Iy

lte "ox.dcu as

{i} E’rp.o rer coliection prccaduwb
and training shall ciearly emphasize that
the collection site person is responsible
for mainiaining the integrity of tie
specimen coliecticn and transier
process, carefully ensuriag the modesty
and privacy cf the employee, and is to
avoid any conduct or remarks that might
be construed as accusatorial or
otherwise ofiensive or inapbropriate.

{2) A non-medical collection site
person shall receive training in
compliance with this part and shall
demonstrate proficiency in the
epplication of this part prior to serving
as a collection site person. A medical
professional, technologist or technician
licensed or otherwise approved to
practice in the jurisdiction in which
collection occurs may serve as a
collection site person if that person is
provided instructions described in this
part and performs collections in
accordance with those instructions.

(3) Collection site persons shall be
provided with detailed, clearly
illustrated written instructions on the
collection of specimens in compliance
with this part. Employer representatives
and employees subject to testing shall
also be provided standard written
instructions setting forth their
responsibilities.

§40.25 Specimen collection procedures.

(a) Designation of collection site. {1}
Each employer drug testing program
shall have one or more designated
collection sites which have all necessary
personnel, materials, equipment,
facilities, and supervision to provide for
the coliection, security, temporary
storage, and shipping or transportation
of urine specimens to a certified drug
testing laboratory. An independent
medical facility may also be utilized as
a collection site provided the other
applicable requirements of this part are
met.

(2) A designated collection site may
be any suitable location where a
specimen can be collected under
conditions set forth in this part,
including a properly equipped mobile
facility. A designated collection site
shall be a location having an enclosure
'within which private urination can
occur, a toilet for completion of
urination {unless a single-use collector is
used with sufficient capacity to contain
the void), and a suitable clean surface
for writing. The site must also have a

source of water for washing hands,

whici, if practwabxc, should be externel
to the enclosure where urinaticn ogcurs.

) accuriz'y The purpose of this
paragraph is to prevent unauthorized
vhich cc.dd compromise the
v of the coliection process or the

cimen.

1} Procedures shall provn.e for the
designated collection site to be secure, If
a collection site facility is dedicated
solely io urine collection, it chall be
secure a! all times. If a facility cannot be
dedicated solely to drug testing, the
poriion of the facility used for testing
shall be secured during drug testing.

(2) A facility normelly used for other
purposes, such as a public rest room or
hospital examining room, may be
secured by visual inspection to ensure
other persons are not present and
undetected access (e.g., through a rear
door not in the view of the collection
site person) is not possible. Security
during collection may be maintained by
effective restriction of access to
collection materials and specimens. In
the case of a public rest room, the
facility must be posted against access
during the entire collection procedure to
avoid embarrassment to the employee
or distraction of the collection site
persor.

(3) If it is impractical to maintain
continuous physical security of a
collection site from the time the
specimen is presented until the sealed
mailer is transferred for shipment, the
following minimum procedures shall
apply: The specimen shall remain under
the direct control of the collection site
person from delivery to iis being sealed
in the mailer. The mailer shall be
immediately mailed, maintained in
secure storage, or remain until mailed
under the persona!l control of the
collection site person.

(c) Chain of custody. The chain of
custody block of the urine custody and
control form shall be properly executed
by authorized collection site personnel
upon receipt of specimens. Handling and
transportation of urine specimens {from
one authorized individual cr place to
another shall always be accomplished
through chain of custody procedures.
Every effort shall be made to minimize
the number of persons handiing
specimens.

(d) Access to authorized personnel
only. No unauthorized personnel shall
be permitted in any part of the
designated collection site when urine
specimens are collected or stored. Only
the cellection site person may handle
specimens prior to their securement in
the mailing container or monitor or
observe specimen collection (under ihe




Federal Register / Vol. 53, No. 224 / Monday, November 21, 1988 / Rules and Regulations

47067

conditions specified in this part). In
order to promote security of specimens,
avoid distraction of the collection site
person and ensure against any
confusion in the identification of
specimens, a collection site person shall
conduct only one collection procedure at
any given time. For this purpose, a
collection procedure is complete when
the urine bottle has been sealed and
initialled, the urine custody and control
form has been executed, and the
employee has departed the site.

(e) Privacy. (1) Procedures for
collecting urine specimens shall allow
individual privacy unless there is reason
to believe that a particular individual
may alter or substitute the specimen to
be provided, as further described in this
paragraph.

(2} For purposes of this part, the
following circumstances are the
exclusive grounds constituting a reason
to believe that the individual may alter
or substitute the specimen:

(i) The employee has presented a
urine specimen that falls outside the
normal temperature range, and the
employee declines to provide a
measurement of oral body temperature
by sterile thermometer, as provided in
paragraph ()(23) of this part, or the oral
temperature does not equal or exceed
that of the specimen.

(ii) The last urine specimen provided
by the employee (i.e., on a previous
occasion) was determined by the
laboratory to have a specific gravity of
less than 1.003 and a creatinine
concentration below .2 g/L.

(iii) The collection site person
observes conduct clearly and
unequivocally indicating an attempt to
substitute or adulterate the sample (e.g.,
substitute urine in plain view, blue dye
in specimen presented, etc.).

{iv} The employee has previously been
determined to have used a controlled
substance without medical autharization
and the particular test is being
conducted as a part of a rehabilitation
program, on return to service after any
required rehabilitation, or under a DOT
agency regulation providing for follow-
up testing after return to service.

(f) Integrity and identity of specimen.
Employers shall take precautions to
ensure that a urine specimen not be
adulterated or diluted during the
collection procedure and that
information on the urine bottle and on
the urine custody and control form can
identify the individual from whom the
specimen was collected. The following
minimum precautions shall be taken to
ensure that unadulterated specimens are
obtained and correctly identified:

(1) To deter the dilution of specimens
at the collection site, toilet bluing agents

shail be placed in toilet tanks wherever
possible, so the reservoir of water in the
toilet bow! always remains blue. Where
practicable, there shall be no other
source of water (e.g., no shower or sink)
in the enclosure where urination occurs.
If there is another source of water in the
enclosure, it shall be effectively secured
or monitored to ensure it is not used
(undetected) as a source for diluting the
specimen.

(2) When an individual arrives at the
collection site, the collection site person
shall ensure that the individual is
positively identified as the employee
selected for testing {e.g., through
presentation of photo id:ntification or
identification by the employer's
representative). If the individual's
identity cannot be established, the
collection site person shall not proceed
with the collection.

(3) If the individual fails to arrive at
the assigned time, the collection site
person shail contact the appropriate
authority to obtain guidance on the
action to be taken,

(4) The collection site person shall ask
the individual to remove any
unnecessary outer garments such as a
coat or jacket that might conceal items
or substances that could be used to
tamper with or adulterate the
individual's urine specimen. The
collection site person shall ensure that
all personal belongings such as a purse
or briefcase remain with the outer
garments. The individual may retain his
or her wallet.

(5) The individual shall be instructed
to wash and dry his or her hands prior
to urination.

(8) After washing hands, the
individual shall remain in the presence
of the collection site person and shall
not have access to any water fountain,
faucet, soap dispenser, cleaning agent or
any other materials which could be used
to adulterate the specimen.

(7} The individual may provide his/
her specimen in the privacy of a stall or
otherwise partitioned areas that allows
for individual privacy.

(8) The collection site person shall
note any unusual behavior or
appearance on the urine custody and
contro! form.

(9) In the exceptional event that an
employer-designated collection site is
not accessible and there is an immediate
requirement for specimen collection
(e.g., an accident investigation), a public
rest room may be used according to the
following procedures: A collection site
person of the same gender as the
individual shall accompany the
individual into the public rest room
which shall be made secure during the
collection procedure. If possible, a toilet

bluing agent shall be placed in the bowl
and any accessible toilet tank. The
collection site person shall remain in the
rest room, but outside the stall, until the
specimen is collected. If no bluing agent
is available to deter specimen dilution,
the collection site person shall instruct
the individual not to flush the toilet until
the specimen is delivered to the
collection site person. After the
collection site person has possession of
the specimen, the individual will be
instructed to flush the toilet and to
participate with the collection site
person in completing the chain of
custody procedures.

{10) Upon receiving the specimen from
the individual, the collection site person
shall determine that it contains at least
60 milliliters of urine. If there is less than
60 milliliters of urine in the container,
additional urine shall be collected in a
separate container to reach a total of 60
milliliters. (The temperature of the
partial specimen in each separate
container shall be measured in
accordance with paragraph (f)(12) of this
section, and the partial specimens shall
be combined in one container.) The
individual may be given a reasonable
amount of liquid to drink for this
purpose {e.g., a glass of water). If the
individual fails for any reason to
provide 60 milliliters of urine, the
collection site person shall contact the
appropriate authority to obtain guidance
on the action to be taken.

{11) After the specimen has been
provided and submitted to the collection
site person, the individual shall be
allowed to wash his or her hands.

(12) Immediately after the specimen is
collected, the collection site person shall
measure the temperature of the
specimen. The temperature measuring
device used must accurately reflect the
temperature of the specimen and not
contaminate the specimen. The time
from urination to temperature measure
is critical and in no case shall exceed 4
minutes.

{13) If the temperature of a specimen
is outside the range of 32.5°-37.7° C/
90.5°-99.8° F, that is a reason to believe
that the individual may have altered or
substituted the specimen, and another
specimen shall be collected under direct
observation of a same gender collection
site person and both specimens shall be
forwarded to the laboratory for testing.
An individual may volunteer to have his
or her oral temperature taken to provide
evidence to counter the reason to
believe the individual may have altered
or substituted the specimen caused by
the specimen’s temperature falling
outside the prescribed range.
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(14) Immediately after the specimen is
collected, the collection site person shall
also inspect the specimen to determine
its color and look for any signs of
contaminants. Any unusual findings
shall be noted on the urine custody and
control form.

(15) All specimens suspected of being
adulterated shall be forwarded to the
laboratory for testing.

(16) Whenever there is reason to
believe that a particular individual has
altered or substituted the specimen as
described in paragraph (e}(2)(i) and (iii)
of this section, a second specimen shall
be obtained as soon as possible under
the direct observation of a same gender
collection site person.

(17) Both the individual being tested
and the collection site person shall keep
the specimen in view at all times prior to
its being sealed and labeled. As
provided below, the specimen shall be
sealed (by placement of a tamperproof
seal over the bottle cap and down the
sides of the bottle) and labeled in the
presence of the employee. If the
specimen is transferred to a second
bottle, the collection site person shall
request the individual to observe the
transfer of the specimen and the
placement of the tamperproof seal over
the bottle cap and down the sides of the
bottle.

(18) The collection site person and the
individual shall be present at the same
time during procedures outlined in
paragraphs (f)(19)-(f)(22) of this section.

{19) The collection site person shall
place securely on the bottle an
identification label which contains the
date, the individual's specimen number,
and any other identifying information
provided or required by the employer. If
separate form the label, the tamperproof
sea) shall also be applied.

(20) The individual shall initial the
identification label on the specimen
bottle for the purpose of certifying that it
is the specimen collected from him or
her.

(21) The collection site person shall
enter on the urine custody and control
form all information identifying the
specimen. The collection site person
shall sign the urine custody and control
form certifying that the collection was
accomplished according to the
instructions provided.

{22) (i) The individual shall be asked
to read and sign a statement on the
urine custody and control form
certifying that the specimen identified as
having been collected from him or her is
in fact that specimen he or she provided.

(ii) The individual shall be provided
an opportunity to set forth on the urine
custody and control form information

concerning medications taken or
administered in the past 30 days.

(iii) When specified by DOT agency
regulation or required by the collection
site {other than an employer site) or by
the laboratory, the employee may be
required to sign a consent or release
form authorizing the collection of the
specimen, analysis of the specimen for
designated controlled substances, and
release of the results to the employer.
The employee may not be required to
waive liability with respect to
negligence on the part of any person
participating in thq collection, handling
or analysis of the specimen or to
indemnify any person for the negligence
of others.

(23) A higher level supervisor of the
collection site person, or a designated
employer representative, shall review
and concur in advance with any
decision by a collection site person to
obtain a specimen under the direct
observation of a same gender collection
site person based upon the
circumstances described paragraph
(e)(2) of this section.

(24) The collection site person shall
complete the chain of custody portion of
the urine custody and contro! form to
indicate receipt from the employee and
shall certify proper completion of the
collection.

(25) The urine specimen and chain of
custody form are now ready for
shipment. If the specimen is not
immediately prepared for shipment, it
shall be appropriately safeguarded
during temporary storage.

{26){i) While any part of the above
chain of custody procedures is being
performed, it is essential that the urine
specimen and custody documents be
under the control of the involved
collection-site person. If the involved
collection site person leaves his or her
work station momentarily, the specimen
and urine custody and control form shall
be taken with him or her or shall be
secured. After the collection site person
returns to the work station, the custody
process will continue. If the collection
site person is leaving for an extended
period of time, the #pecimen shall be
packaged for mailing before he or she
leaves the site.

(ii) The collection site person shall not
leave the collection site in the interval
between presentation of the specimen
by the employee and securement of the
sample with an identifying label bearing
the employee’s specimen identification
number (shown on the urine custody
and control form) and seal initialled by
the employee. If it becomes necessary
for the collection site person to leave the
site during this interval, the collection

shall be nullified and (at the election of
the employer) a new collection begun.

(g) Collection control. To the
maximum extent possible, collection site
personnel shall keep the individual's
specimen bottle within sight both before
and after the individual has urinated.
After the specimen is collected, it shall
be properly sealed and labeled. The
urine custody and control form shall be
used for maintaining control and
accountability of each specimen from
the peint of collection to final
disposition of the specimen. The date
and purpose shall be documented oan an
approval chain of custody form each
time a specimen is handled or
transferred and every individual in the
chain shall be identified. Every effort
shall be made to minimize the number of
persons handling specimens.

(h) Transportation to laboratory.
Collection site personnel shall arrange
to ship the collected specimens to the
drug testing laboratory. The specimens
shall be placed in containers designed to
minimize the possibility of damage
during shipment (e.g., specimen boxes
and/or padded mailers); and those
containers shall be securely sealed to
eliminate the possibility of undetected
tampering. On the tape sealing the
container, the collection site person
shall sign and enter the date specimens
were sealed in the containers for
shipment. The collection site person
shall ensure that the chain of custody

documentation is attached to each

container sealed for shipment to the
drug testing laboratory.

(i) Failure to cooperate. If the
employee refuses to cooperate with the
collection process (e.g., refusal to
provide a complete specimen, complete
paperwork, initial specimen) the
collection site person shall inform the
employer representative and shall
document the non-cooperation on the
urine custody and control form.

§ 40.27 Laboratory personnel.

(a) Day-to-day management. (1} The
laboratory shall have a qualified
individual to assume professional,
organizationsl, educational, and
administrative responsibility for the
laboratory's urine drug testing facility,

{2) This individual shall have
documented scientific qualifications in
analytical forensic toxicology. Minimum
qualifications are:

(i) Certification as a laboratory
director by the State in forensic or
clinical laboratory toxicology; or

(ii) A Ph.D. in one of the natural
sciences with an adequate
undergraduate and graduate educaton
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in biology, chemistry, and pharmacology
or toxicology, or

(iii) Training and experience
comparabie to a Ph.D. in one of the
natural sciences, such as a medical or
scientific degree with additional training
and laboratory/research experience in
biology, chemistry, and pharmacology or
toxicology: and

(iv) In addition to the requirements in
paragraph (a)(2) (i), (ii), and (iii) of this
section, minimum qualifications algo
require:

(A) Appropriate experience in
analytical forensic toxicology including
experience with the analysis of
biological material for drugs of abuse,
and

(B} Appropriate training and/or
experience in forensic applications of
analytical toxicology, e.g., publications,
court testimony, research concerning
analytical toxicclogy of drugs of abuse,
or other factors which qualify the
individual as an expert witness in
forensic toxicology.

(3) This individual shall be engaged in
and responsible for the day-to-day
management of the drug testing
laboratory even where another
individual has overall responsibility for
an entire multispecialty laboratory.

(4) This individual shall be
responsible for ensuring that there are
enough personnel with adequate
training and experience to supervise and
conduct the work of the dmg testing
laboratory. He or she shall assure the
continued competency of laboratory
personnel by documenting their
inservice training, reviewing their work
performance, and verifying their skills.

(5) This individual shall be
responsible for the laboratory’s having a
procedure manual which is complete,
up-to-date, available for personnel
performing tests, and followed by those
personnel. The procedure manual shall
be reviewed, signed. and dated by this
responsible individual whenever
procedures ure first placed into use or
changed or when a new individual
assumes responsibility for management
of the drug testing laboratory. Copies of
all procedures and dates on which they
are in effect shall be maintained.
{Specific contents of the procedure
manual are described in § 40.29(n}(1).)

{6) This individual shall be
responsible for maintaining a quality
assurance program to assure the proper
performance and reporting of all test
results; for maintaining acceptable
analytical performance for all controls
and standards; for maintaining quality
control testing; and for assuring and
documenting the validity, reliability,
accuracy, precision, and performance

characteristics of each test and test
system.

(7) This individual shall be
responsible for taking all remedial
actions necessary to maintain
satisfactory operation and performance
of the laboratory in response to quality
conitrol systems not being within
performance specifications, errors in
result reporting or in anelysis of
performance testing results. This
individual shall ensure that sample
results are not reported until all
corrective actions have been taken and
he or she can assure that the tests
results provided are accurate and
reliable.

(b} Test validation. The laboratory’s
urine drug {esting facility shall have a
qualified individuai(s) who reviews all
pertinent data and quality control
results in order to aitest to the validity
of the laboratory’'s test reports. A
laboratory may designate more than one
person to perform this function. This
individual(s) may be any employee who
is qualified to be respongible for day-to-
day management or operation of the
drug testing laboratory.

(c) Day-to-day operations and
supervision of analysts, The
laboratory’s urine drug testing facility
shall have an individual to be
responsible for day-to-day operations
and to supervise the technical analysts.
This individual(s) shall have at least a
bachelor’s degree in the chemical or
biological sciences or medical
technology or equivalent. He or she
shall have training and experience in the
theory and practice of the procedures
used in the laboratory, resulting in his or
her thorough understanding of quality
control practices and procedures; the
review, interpretation, and reporting of
test results; maintenance of chain of
custody; and proper remedial actions to
be taken in response to test systems
being out of control limits or detecting
aberrant test or quality control results.

(d) Other personnel. Other technicians
or nontechnical staff shall have the
necessary training and skills for the
tasks assigned.

(e} Training. The leboratory’s urine
drug testing program shall make
available continuing education programs
to meet the needs of laboratory,
personnel.

{f) Files. Laboratory personnel files
shall include: resume of training and
experience; certification or license, if
any; references; job descriptions;
records of performance evaluation and
advancement; incident reports; and
results of tests which establish
employee competency for the position
he or she holds, such as a test for color
blindness, if appropriate.

§ 40.29 Laboratory analysis procedures.

{(a) Security and chain of custody. (1}
Drug testing laboratories shall be secure
at all times. They shall have in place
sufficient security measures to coniral
access to the premises and to ensure
that no unauthorized personnel handle
specimens or gain access to the
laboratory processes cr to areas where
records are stored. Access to these
secured areas shail be limited to
specifically authorized individuals
whose authorization is documented.
With the exception of personnel
authorized to conduct inspections on
behalf of Federal agencies for which the
laboratory is engaged in urine testing or
on behalf of BIHHS, all authorized
vigitors and maintenance and service
personnel shall be escorted at all times.
Documentation of individuals accessing
these areas, dates, and time of entry and
purpose of entry must be maintained.

(2) Laboratories shall use chain of
custody procedures to maintain control
and accountability of specimens from
receipt through completion of testing,
reporting of results, during storage, and
continuing until final disposition of
specimens. The date and purpose shall
be documented on an appropriate chain
of custody form each time a specimen is
handled or transferred, and every
individual in the chain shall be
identified. Accordingly, authorized
technicians shall be responsible for each
urine specimen or aliquot in their
possession and shall sign and complete
chain of custody forms for those
specimens or aliquots as they are
received.

(b) Recerving. (1) When a shipment of
specimens is received, laboratory
personnel shall inspect each package for
evidence of possible tampering and
compare information on specimen
bottles within each package to the
information on the accompanying chain
of custody forms. Any direct evidence of
tampering or discrepancies in the
information on specimen bottles and the
employer’s chain of custody forms
attached to the shipment shall be
immediately reported to the employer
and shall be noted on the laboratory’s
chain of custody form which shall
accompany the specimens while they
are in the laboratory's possession.

(2) Specimen bottles will normally be
retained within the laboratory’s
accession area until all analyses have
been completied. Aliquots and the
laboratory's chain of custody forms
shall be used by laboratory personnel
for conducting initial and confirmatory
tests.

(c) Short-term refrigerated storage.
Specimens that do not receive an initial
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test within 7 days of arrival at the
laboratory shall be placed in secure
refrigeration units. Temperatures shall
not exceed 6°C. Emergency power
equipment shall be available in case of
prolonged power failure.

(d) Specimen processing. Laboratory
facilities for urine drug testing will
normally process specimens by grouping
them into batches. The number of
specimens in each batch may vary
significantly depending on the size of
the laboratory and its workload. When
conducting either initial or confirmatory
tests, every batch shall contain an
appropriate number of standards for
calibrating the instrumentation and a
minimum of i0 percent controls. Both
quality control and blind performance
test samples shall appear as ordinary
samples to laboratory analysts.

{e) Initial test. (1) The initial test shall
use en immunoassay which meets the
requirements of the Food and Drug
Administration for commercial
distribution. The following initial cutoff
levels shall be used when screening
specimens to determine whether they
are negative for these five drugs or
classes of drugs:

Initial test
Level
{ng/mi)
Mardjuana metabolites ..........c.covvmainceennc 100
Cocaine metabolites.........c.cceeverevrereccrneeennes 300
Opiate metabolites * 300
Phencyclidine 25
Amphetamines 1,000

* 25ng/ml it immunoassay specific for tres mor-
phine.

(2) These test levels are subject to
change by the Department of Health and
Human Services as advances in
technelogy or other considerations
warrant identification of these
substances at other concentrations.
Initial test methods and tesiing levels for
other drugs shall be submitted in writing
by the employer for the written approval
of the DOT Agency under that agency’s
regulations.

(f) Confirmatory test. (1} All
specimens identified as positive on the
initial test shall be confirmed using gas
chromatography/mass spectrometry
(GC/MS) techniques at the cutoff values
listed in this paragraph for each drug.
All confirmations shall be by
guantitative analysis. Concentrations
which exceed the linear region of the
standard curve shall be documented in
the laboratory record as “greater than
highest standard curve value.”

Confirma-
tory test
level (ng/
mi)
Marijuana metabolite ? 15
Cocaine metabolite £.... 150
Opiates:
Morphine 300
Codeine 300
Phencyclidine 25
Amphetamines:
Amphetamine 500
Methamphetamine ... 500

1 Delta-9-tetrahydrocannabinol-8-carboxylic acid.
2 Benzoylecgonine.

(2) These test levels are subject to
change by the Department of Health and
Human Services as advances in
technology or other considerations
warrant identification of these
substances at other concentrations.
Confirmatory test methods and testing
levels for other drugs shall be submitted
in writing by the employer for the
written approval of the DOT agency as
provided in tliat agency's regulations.

-(g) Reporting results. {1) The
laboratory shall report test results to the
employer’'s Medical Review Officer
within an average of 5 working days
after receipt of the specimen by the
laboratory. Before any test result is
repcrted (the results of initial tests,
confirmatory tests, or quality control
data), it shall be reviewed and the test
certified as an accurate report by the
respensible individual. The report shall
identify the drugs/metabolites tested
for, whether positive or negative, and
the cutoff for each, the specimen number
assigned by the employer, and the drug
testing laboratory specimen
identification number {accession
number). The results (positive and
negative) for all specimens submitted at
the same time to the laboratory shall be
reported back to the Medical Review
Officer at the same time.

(2) The laboratory shall report as
negative all specimens which are
negative on the initial test or negative
on the confirmatory test. Only
specimens confirmed positive shall be
reported positive for a specific drug.

(3) The Medical Review Officer may
request from the laboratory and the
laboratory shall provide quantitation of
test results. The Medical Review Officer
may not disclose quantitation of test
results to the employer but shall report
only whether the test was positive or
negative,

(4) The laboratory may transmit
results to the Medical Review Officer by
various electronic means (for example,
teleprinters, facsimile, or computer) in a
manner designed to ensure
confidentiality of the information.
Results may not be provided verbally by

telephone. The laboratory and employer
must ensure the security of the data
transmission and limit access to any
data transmission, storage, and retrieval
system.

{5) The laboratory shall send only to
the Medical Review Officer the original
or a certified true copy of the urine
custody and control form (part 1), which
shall be signed (after the required
certification block) by the individual
responsible for day-to-day management
of the drug testing laboratory or the
individual responsibie for attesting to
the validity of the test reports, and
attached to which shall Le a copy of the
test report.

(6} The laboratory shall provide to the
employer official responsible for
coordination of the drug-free workplace
program a monthly statistical summary
of urinalysis testing of the employer's
employees and shall not include in the
summary any personal identifying
information. Initial and confirmation
data shall be included from test results
reported within that month. Normally
this summary shall be forwarded by
registered or certified mail not more
than 14 calendar days after the end of
the month covered by the summary. The
summary shall contain the following
information:

(i) Initial testing:

(A) Number of specimens received;

{B) Number of specimens reported out
and

(C) Number of specimens screened
positive for:

Marijuana metabolites
Cocaine metabolites
Opiate metabolites
Phencyclidine
Amphetamines

(ii) Confirmatory testing:
{A) Number of specimens received for
confirmation;
(B) Number of specimens confirmed
positive for:
Marijuana metabolite
Cocaine metabolite
Morphine, codeine
Phencyclidine
Amphetamine
Methamphetamine

(7) The laboratory shall make
available copies of all analytical results
for employer drug testing programs
when requested by DOT or any DOT
agency with regulatory authority over
the employer.

(8} Unless otherwise instructed by the
employer in writing, all records
pertaining to a given urine specimen
shall be retained by the drug testing
laboratory for a minimum of 2 years.
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(h) Long-tern storage. Leng-term
frozen storage (—20° C or less) ensures
that positive urine specimens will be
available for any necessary ratest
during admiristrative or disciplinary
proceedings. Drug testing laboratories
shall retain and place in properly
secured long-term frozen storage for a
minimum of 1 year all specimens
confirmed positive. Within this 1-year
period an employer (or other person
designated in a DOT agency regulation)
may request the laboratory to retain the
specimen for an additional period of
time, but if no such request is received
the laboratory may discard the
specimen after the end of 1 year, except
that the laboratory shall be required to
maintain any specimens under legal
challenge for an indefinite period.

(i) Retesting specimens. Because some
analytes deteriorate or are lost during
freezing and/or storage, quantitation for
a retest is not subject to a specific cutoff
requirement but must provide data
sufficient to confirm the presence of the
drug or metabolite.

(j) Subcontracting. Drug testing
laboratories shall not subcontract and
shall perform all work with their own
personnel and equipment. The
laboratory must be capable of
performing testing for the five classes of
drugs (marijuana, cocaine, opiates,
phencyclidine, and amphetamines) using
the initial immunoassay and '
confirmatory GC/MS methods specified
in this part procedures. This paragraph
does not prohibit subcontracting of
laboratory analysis if specimens are
sent directly from the collection site to
the subcontractor, the subcontractor is a
laboratory certified by DHHS as
required in this part, the subcontractor
performs all analysis and provides
storage required under this part, the
subcontractor is responsible to the
employer for compliance with this part
and applicable DOT agency regulation.
as if it were the prime contractor, and
other relevant provisions of this part are
observed.

{k) Laboratory facilities. (1)
Laboratory facilities shall comply with
applicable provisions of any State.
licensure requirements.

(2} Laboratories certified in
accordance with DHHS Mandatory
Guidelines for Federal Workplace Drug
Testing Programs must have the
capability, at the same laboratory
premises, of performing initial and
confirmatory tests for each drug or
metabolite for which service is offered.

(1) Inspections. The Secretary, a DOT
agency, any employer utilizing the
laboratory, DHHS or any organization
performing laboratory certification on
behalf of DHHS reserve the right to

inspect the laboratory at any time.
Employer contracts with laboratories for
drug testing, as well as contracts for
collection site services, shall permit the
employer and the DOT agency of
jurisdiction (directly or through an
agency) to conduct unannounced
inspections.

(m) Documentation. The drug testing
laboratories shall maintain and make
available for at least 2 years
documentation of all aspects of the
testing process. This 2-year period may
be extended upon written notification
by a DOT agency or by any employer
for which laboratory services are being
provided. The required documentation
shall include personnel files on all
individuals authorized to have access to
specimens; chain of custody documents;
quality assurance/quality control
records; procedure manuals; all test data
{including calibration curves and any
calculations used in determining test
results); reports; performance records on
performance testing; performance on
certification inspections; and hard
copies of computer-generated data. The
laboratory shall be required to maintain
documents for any specimen under legal
challenge for an indefinite period.

(n) Additional requirements for
certified laboratories.—(1)} Procedure
manual, Each laboratory shall have a
procedure manual which includes the
principles of each test, preparation of
reagents, standards and controls,
calibration procedures, derivation of
results, linearity of methods, sensitivity
of the methods, cutoff values,
mechanisms for reporting results,
controls, criteria for unacceptable
specimens and results, remedial actions
to be taken when the test systems are
outside of acceptable limits, reagents
and expiration dates, and references.
Copies of all procedures and dates on
which they are in effect shall be
maintained as part of the manual.

(2) Standards and controls.
Laboratory standards shall be prepared
with pure drug standards which are
properly labeled as to content and
concentration. The standards shall be
labeled with the following dates: when
received; when prepared or opened;
when placed in service; and expiration
date.

(3) Instruments and equipment. (i)
Volumetric pipettes and measuring
devices shall be certified for accuracy or
be checked by gravimetric, colorimetric,
or other verification procedure.
Automatic pipettes and dilutors shall be
checked for accuracy and
reproducibility before being placed in
service and checked periodically
thereafter.

(ii) There shall be written procedures
for instrument set-up and normal
operation, a schedule for checking
critical operating characteristics for all
instruments, tolerance limits for
acceptable function checks and
instructions for major trouble shooting
and repair. Records shall be available
on preventive maintenance.

(4) Remedial actions. There shall be
written procedures for the actions to be
taken when systems are out of
acceptable limits or errors are detected.
There shall be documentation that these
procedures are followed and that all
necessary corrective actions are taken.
There shall also be in place systems to
verify all stages of testing and reporting
and documentation that these
procedures are followed.

(5) Personnel available to testify at
proceedings. A laboratory shall have
qualified personnel available to testify
in an administrative or disciplinary
proceeding against an employee when
that proceeding is based on positive
urinalysis results reported by the
laboratory.

§40.31 Quality assurance and quality
control.

(a) General. Drug testing laboratories
shall have a quality assurance program
which encompasses all aspects of the
testing process including but not limited
to specimen acquisition, chain of
custody, security and reporting of
results, initial and confirmatory testing,
and validation of analytical procedures.
Quality assurance procedures shall be
designed, implemented, and reviewed to
monitor the conduct of each step of the
process of testing for drugs.

(b) Laboratory quality control
requirements for initial tests. Each
analytical run of specimens to be
screened shall include:

(1) Urine specimens certified to
contain no drug;

(2} Urine specimens fortified with
known standards; and

{3) Positive controls with the drug or
metabolite at or near the threshold
(cutoff).

In addition, with each batch of sampies
a sufficient number of standards shall
be included to ensure and document the
linearity of the assay method over time
in the concentration area of the cutoff.
After acceptable values are obtained for
the known standards, those values will
be used to calculate sample data.
Implementation of procedures to ensure
that carryover does not contaminate the
testing of an individual’s specimen shall
be documented. A minimum of 10
percent of all test samples shall be
quality control spgcimens. Laboratory
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Guality conirol samples, prepared from
spiked urine samples of deterrained
concenirstion sqall be included in the
run and should appear as nermal
sgipies o laboralo"y analysts. One
pe"'en' ofeach rur, with a minimum of
at least ane sample, shall be the
laboratery’s own quality con trol
samples.

(c) Laboratory quality control
requirements for confirmation tests.
Eack analvtical run of specimens to be
conifirmed shail include:

(1) Urine specimens certified to
contain no drug;

{2) Urine specimens fortified with
known standards; and

(3) Positive controls with the drug or
metabolite at or near ihe threshold
(cuteff).

The linearity and precision of the
method shall be periodically
documented. Implementation of
procedures to ensure that carryover
does not contaminate the testing of an
individual's specimen shall also be
documented.

(d} Employer blind performance test
procedures. {1} Employers shall
purchase drug testing services only from
laboratories certified by DHHIS or &
DHHS-recognized certification program
in accordance with the Mandatory
Guidelines for Federal Workplace Drug
Testing Programs. Laboratory
participation is encouraged in other
performance testing surveys by which
the laboratory’'s performance is
compared with peers and reference
laboratories.

(2) {i) During the initial 90-day period
of any new drug testing program, each
employer shall submit blind
performance test specimens to each
laboratory it contracts with in the
amount of at least 50 percent of the total
number of samples submitted {up to a
maximum of 500 samples) and thereafter
a minimum of 10 percent of all samples
(to a maximum of 250) submitted per
quarter.

(ii) These blind performance testing
requirements shall not apply to an
employer that submits fewer than 1,000
employee specimens per year for
analysis under one or more DOT agency
regulations requiring compliance with
this part, if such employer utilizes a
laboratory that is currently subject to
blind performance testing under this
part or the DHHS Mandatory Guidelines
for Federal Workplace Drug Testing
Programs by a Federal agency or by
another transportation employer
required by this section to perform such
blind performance testing for the
substances for which the specimen is to
be tested

{7} Approximatziv &0 percent of the
blind perfo*m.:mn test samples shall be
lark {i.e., certificd t' ccma;n no drug)

and 'd’~e remaining san shall be
positive for one cr more d g3 per
sample in & distribution such that all the
drags to be tested are included in
approximately equal frequencies of
challenge. The positive sam ples shall be
spiked only with those drugs for which
the emplover is testing. This paragraph
shall not be construed to prohibited
spiking of other (potentially interfering)
compounds, as technically appropriate,
in order to verify the specificity of a
particular assay.

{4) The DOT agency concerned shall
investigate, or shall refer to DHHS for
investigation, any unsatisfactory
performance testing result and, based on
this investigation, the laboratory shall
take action to correct the cause cf the
unsatisfactory performance test result.
A record shal! be made of the
investigative findings and the corrective
action taken by the laboratory, and that
record shali be dated and signed by the
individuals responsible for the day-to-
day management and operation of the
drug testing laboratory. Then the DOT
agency shall send the document to the
employer as a report of the
unsatisfactory performance testing

incident. The DOT agency shall ensure

notification of the finding to DHHS.

(5) Should a false positive error occur
on a blind performance test specimen
and the error is determined to be an
administrative error (clerical, sample
mixup, etc.), the employer shall
promptly notify the DOT agency
concerned. The DOT agency and the
employer shall require the laboratory to
take corrective action to minimize the
occurrence of the particular error in the
future; and, if there is reason to believe
the error could have been systematic,
the DOT agency may also require
review and reanalysis of previously run
specimens.

(6) Should a false positive error occur
on a blind performance test specimen
and the error is determined to be a
technical or methodological error, the
employer shall instruct the laboratory to
submit all quality control data from the
batch of specimens which included the
false positive specimen to the DOT
agency concerned. In addition, the
laboratory shall retest all specimens
analyzed positive for that drug or
metabolite from the time of final
resolution of the error back to the time
of the last satisfactory performance test
cycle. This retesting shall be
documented by a statement signed by
the individual responsible for day-to-
day management of the laboratory’s
urine drug testing. The DOT-agency

concerned may Teq: i
review of the lat
conducted una: 23 during any
hours of operation of the laboratery.
Bzsed on information provided by u‘n
DOT egency, DHHS has the cpticn of
revoking or suspending the !abora‘c‘ 3
certification or recommending that no
further action be taken if the case is'one
of less serious error in which correciive
action has aiready been taken, thus
reasonably assuring that the error will
nct occur again.

§40.33 Reporting and revicw of resuits.

(a) Medical Review Officer shall
review results. An esscntial part of the
drug testing program is the final review
of results. A positive test result does nct
automeatically identify an employee/
applicant as having used drugs in
violation of a DOT agency regulation.
An individual with a detailed
knowledge of possible alternate medical
explanations is essential to the review
of results. This review shall be
performed by the Medical Review
Officer prior to the transmission of
results to employer administrative
officials.

(b) Medical Review Officer—
qualiifications and responsibilities. The
Medical Review Officer shall be a
licensed physician with knowledge of
substance abuse disorders and may be
an employee of the transportation
employer or a private physician retained
for this purpose. The role of the Medical
Review Officer is to review and
interpret positive test results obtained
through the employer's testing program.
In carrying out this responsibility, the
Medical Review Officer shall examine
alternate medical explanations for any
positive test result. This action could
include conducting a medical interview
with the individual, review of the
individual's medical history, or review
of any other relevant biomedical factors.
The Medical Review Officer shall
review all medical records made
available by the tested individual when
a confirmed positive test could have
resulted from legally prescribed
medication. The Medical Review Officer
shall not, however, consider the results
of urine samples that are not obtained or
processed in accordance with this part.

(c) Positive test result. Prior to making
a final decision to verify a positive test
result, the Medical Review Officer shall
give the individual an opportunity to
discuss the test result with him or her.
Following verification of a positive test
result, the Medical Review Officer shall,
as provided in the employer’s policy,
refer the case to the employer employee
assistance or rehabilitation program, if
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the management official
ipowered to recommeand or take’
adminiztraiive action {or the officis!’s
designated agent), or both.

{3) Verification for opicies; review for
prescriplion medication. Before ihe
Medical Review Gfficer verifies a
consirmed positive result for opizies, he
or she shall determine that there i3
clinical evidence—in addition to the
urine test—of unauthorized use cf any
cpium, opiate, or opium derivative {e.g.,
morphine/codeine). (This requiremant
does not apply if the employer's GC/MS
confirmation testing for spiates confirms
the presence of &-monoacetyhnorshine.)

{e) Recnalysis authorized, Shouvld any
guestion arise as to ihe accuracy or
validity of a positiva test result, oniy the
Medical Review Officer is authorized to
order a reanalysis of the criginal sample
and such retests are authorized only at
laboratories certified by DHHS. The
Medica! Review Officer shall authorize
a reanalysis of the original sample on
timely request of the employee, as
provided in applicable DOT agency
regulations.

(f) Result consistent with legal drug
use. If the Medical Review Officer
deiermines there is a legitimate medical
explanation for the positive test result,
the Medical Review Officer shall report
the test result to the employer as
negative.

{8) Result scientifically insufficient.
Additionally, the Medical Review
Officer, based on review of inspection
reports, quality control data, multiple
samples, and other pertinent results,
may determine that the result is
scientifically insufficient for further
action and declare the test specimen
negative. In this situation the Medical
Review Officer may request reanalysis

- of the original sample before making this
decision. {The Medical Review Officer
may request that reanalysis be
performed by the same laboratory or, as
provided in § 40.35(e), that an aliguot of
the original specimen be sent for
reanalysis to an aiternate laboratory
which is certified in accordance with the
DHHS Guidelines.) The laboratory shall
assist in this review process as
requested by the Medical Review
Officer by making available the
individual responsible for day-to-day
management of the urine drug testing
laboratory or other employee who is a
forensic toxicologist or who has
equivalent forensic experience in urine
drug testing, to provide specific
consultation as required by the
employer. The employer shall include in
its annual report to the DOT agency a
summary of any negative findings based
on scientific insuffic'ency but shall not

inciude any nersonal
: Ry

dentifying
information in such rop

orts.

1
A
<

&

§4G.35 Protection of employee records.

Employer coniracts with laboratories
shail require that the laboratory
maintain emnloyee test records in
ceniidence, as provided in DOT agency
reguiations.

§40.37 Individual access to test and
laboratery certitication resuits.

Any employee who is the subject of a
drug test conducted under this part
shail, upon written request, have access
to any records relating to his or her drug
test and any records relatings to the
results of any relevant certification,
raview, or revocation-of-certification
proceedings.

Subpart C—Certification of
Labcratories Engaged in Urine Drug
Testing

§40.41 Use of DHHS-certified laboratories.

Employers subject to this part shall
use only laboratories certified under the
DHHS Mandatory Guidelines for
Federal Workplace Drug Testing
Programs, 53 FR 11970, April 11, 1988,
and subsequent amendments thereto.
DHHS certification standards are set
forth in Appendix A to this part for
information and reference. Information
concerning the current certification
status of laboratories is available from:
the Office of Workplace Initiatives,
National Institute on Drug Abuse, 5600
Fishers Lane, Rockville, Maryland 20857.

Appendix A to Part 40—DHHS
Laboratory Certification Standards

Note: Reproduced below is subpart C of the
Mandaiory Guidelires for Federal Workplace
Drug Testing Programs issued by DHHS.
Cross-references are to sections of those
DHHS Guidelines. Equivalent provisions in
this part may be determined by reference to
the following table:

Part 40
DHHS Guidelines:

Section 1.1 § 401
Section 1.2 § 40.2
Section 2.1 § 40.21
Section 2.2 § 40.25
Section 2.3 § 40.27
Section 2.4 § 40.29
Section 2.5 § 40.31
Section 2.6
Section 2.7..uevvennenenne rveesensnsrrere . §40.33
Section 2.8, § 40.35
Section 2.9 § 40.37

Subpart C—Certification of Laboraiories
fogaged in Urine Drug Testing {or Federal
Agencies

Section 3.1 Intraduction.

Urine drug testing is a critical component
of efferts to combat drug abuse in our society
Many laboratories are familiar with good
laboratory practices but may be unfamiliar
with the special procedures required when

irug test resuits are used in the employment
context. Accordingiy, the following are
minimum standards to certify laboratories
engaged in urine drug tesiing for Federal
agencies. Certitication, even at the highest
level, does nct guearantee accuracy of each
result reported by a laboratory conducting
urine drug testing for Federal agencies.
Therefore, results frém laboratories certified
tnder these Guidelines must te interpreted
with a complete understanding of the total
collection, analysis, and reporting process
before a final conclusion is made.

Section 3.2 Goals and Objectives of
Certification.

(a) Uses of Urine Drug Testing. Urine drug
testing is an important tool to identify drug
users in a variety of settings. In the proper
context, urine drug testing can be used to
deter drug abuse in general. To be a useful
tool, the testing procedure must be capabie of
detecting drugs or their metabolites at
concentrations indicated is section 2.4 (e} and

(b) Need to Set Standards; Inspections.
Reliable discrimination between the
presence, or absence, of specific drugs or
their metabolites is critical, not only to
achieve the goals of the testing program-but
to protect the rights of the Federal employees
being tested. Thus, standards have been set
which laboraiories engaged in Federal
employee urine drug testing must meet in
order to achieve maximum accuracy of test
results. These laboratories will be evaluated
by the Secretary or the Secretary’s designee
as defined in section 1.2 in accordance with
these Guidelines. The qualifying evaluation
will involve three rounds of performance
testing plus on-site inspection. Maintenace of
certification requires participation in an
every-other-month performance testing
pregram plus periodic, on-site inspections.
One inspection following successful
completion of & performance testing regimen
is required for initial certification. This must
be foliowed by a second inspection within 3
months, after which biannual inspections will
be required to maintain certification.

(c} Urine Drug Testing Applies Anglytical
Forensic Toxicology. The possible impact of
a positive test result on-an individual's
livelihood or rights, togather with the
possibility of a legal challenge of the result,
sets this type of test apart from must clinical
laboratory testing. In fact, urine drug testing
should be considered a special application of
analytical forensic toxicology. That is, in
addition to the application of appropriate
analytical methodolcgy, the specimen most

_be treated as evidence, and all aspects of the

testing .procedure must be documented and
available for possible court testimony.
Laboratories engaged in urine drug testing for
Federal agencies will require the services and
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advice of a qualified forensic toxicologist, or
individual with equivalent qualifications
(both training and experience) to address the
specific needs of the Federal drug testing
program, including the demands of chain of
eustody of specimens, security, proper
documentation of all records, storage of
positive specimens for later or independent
testing, presentation of evidence in court, and
expert witness testimony.

Section 3.3 General Certification
Regquirements.

A laboratory must meet all the pertinent
provisions of these Guidelines in order to
qualify for certification under these
standards.

Section 3.4 Capability to Test for Five
Classes of Drugs.

To be certified, a laboratory must be
capable of testing for at least the following
five classes of drugs: marijuana, cocaine,
opiates, amphetamines, and phencyclidine,
using the initial immunoassay and
quantitative confirmatory GC/MS methods
specified in these Guidelines. The
certification program will be limited to the
five classes of drugs (section 2.1(a) (1) and
(2)) and the methods (section 2.4 (e} and (f})
specified in these Guidelines. The laboratory
will be surveyed and performance tested only
for these methods and drugs. Certification of
a laboratory indicates that any test result
reported by the laboratory for the Federal
Government meets the standards in these
Guidelines for the five classes of using the
methods specified. Certified laboratories
must clearly inform non-Federal clients when
procedures followed for those clients conform
to the standards specified in these
Guidelines.

Section 3.5 Initial and Confirmatory
Capability at Same Site.

Certified laboratories shall have the
capability, at the same laboratory site, of
performing both initial immunoassays and
confirmatory GC/MS tests (section 2.4{e} and
{f)) for marijuana, cocaine, opiates,
amphetamines, and phencyclidine and for
any other drug or metabolite for which
agency drug testing is authorized (section
2.1(a)(1) and (2)). All positive initial test
results shall be confirmed prior to reporting
them.

Section 3.6 Personnel.

Laboratory personnel shall meet the
requirements specified in section 2.3 of these
Guidelines. These Guidelines establish the
exclusive standards for qualifying or
certifying those laboratory personne!
involved in urinalysis testing whose functions
are prescribed by these Guidelines. A
certification of a laboratory under these
Guidelines shall be a determination that
these qualification requirements have been
met,

Section 3.7 Quality Assurance and Quality
Control.

Drug testing laboratories shall have a
quality assurance program which
encompasses all aspects of the testing
process, including but not limited to specimen
acquisition, chain of custody, security and

reporting of results, initial and confirmatory
testing, and validation of analytical
procedures. Quality control procedures shail
be designed, implemented, and reviewed to
monitor the conduct of each step of the
process of testing for drugs as specified in
gection 2.5 of these Guidelines.

Section 3.8 Security and Chain of Custody.

Laboratories shall meet the security and
chain of custody requirements provided in
section 2.4(a).

Section 3.9 One-Year Storage for Confirmed
Positives.

All confirmed positive specimens shall be
retained in accordance with the provisions of
section 2.4(h) of these Guideline,.

Section 3.10 Documentation.

The Laboratcry shall maintain and make
available for at least 2 years documentation
in accordance with the specifications in
section 2.4(m).

Section 3.11 Reporis.

The laboratory shall report test results in
accordance with the specifications in section

2.4(g).
Section 3.12 Certification.

(a) General, The Secretary may certify any
labcratory that meets the standards in these
Guidelines to conduct urine drug testing. In
addition, the Secretary may consider to be
certified any laboratory that is certified by a
DHHS-recognized certification program in
accordance with these Guidelines.

(b) Criteria. In determining whether to
certify a laboratory or to accept the
certification of a DHHS-recognized
certification program in accordance with
these Guidelines, the Secretary shall consider
the following criteria;

(1) The adequacy of the laboratory
facilities;

(2) The expertise and experience of the
laboratory personnel;

(3) The excellence of the laboratory’s
quality assurance/quality control program;

{4) The performance of the laboratory on
any performance tests;

{5} The laboratory's compliance with
standards as reflected in any laboratory
inspections; and

(6) Any other factors affecting the
reliability and accuracy of drug tests and
reporting done by the laboratory.

Section 3.15 Revocation.

{a) General. The Secretary shall revoke
certification of any laboratory certified under
these provisions or accept revocation by a
DHHS-recognized certification program in
accordance with these Guidelines if the
Secretary determines that revocation is
necessary to ensure the full reliability and
accuracy of drug tests and the accurate
reporting of test results.

(b) Factors to Consider. The Secretary shall
consider the following factors in determining
whether revocation is necessary:

(1) Unsatisfactory performance in
analyzing and reporting the results of drug
tests; for example, a false positive error in
reporting the results of an employee’s drug
test;

(2) Unsatisfactory participation in
performance evaluations or laboratory
inspections;

{3) A material violation of a certification
standard or a contract term or other
condition imposed on the laboratory by a
Federal agency using the laboratory's
services;

(4) Conviction for any criminal offense
committed as an incident to cperation of the
laboratory; or

(5) Any other cause which materially
affects the ability of the laboratory to ensure
the full reliability and accuracy of drug tests
and the accurate reporting of results.

{c) Period and Terms. The period and terms
of revacation shall be determined by the
Secretary and shall depend upon the facts
and circumstances of the revocation and the
need to ensure accuraie and reliable drug
testing of Federal employees.

Section 3.14 Suspension.

(a) Criteria. Whenever the Secretary has
reason: to believe that revocation may be
required and that immediate action is
necessary in order to protect the interests o:
the United States and its employees, the
Secretary may immediately suspend a
laboratory’s certification to conduct urine
drug testing for Federal agencies. The
Secretary may also accept suspension of
certification by a DHHS-recognized
certification program in accordance with
these Guidelines.

(b) Period and Terms. The period and
terms of suspension shall be determined b
the Secretary and shall depend upon the facts
and circumstances of the suspension and the
need to ensure accurate and reliable drug
testing of Federal employees.

Section 3.15 Notice; Opportunity for
Review.

(a) Written Notice. When a laboratory is
suspended or the Secretary seeks to revoke
certification, the Secretary shall immediately
serve the laboratory with written notice of
the suspension or proposed revocation by
personal service or registered or certified
mail, return receipt requested. This notice
shall state the following:

(1) The reasons for the suspension or
proposed revocation;

(2) The terms of the suspension or
proposed revocation; and

{3) The period of suspension or proposed
revocation. :

{b) Opportunity for Informal Review. The
written notice shall state that the laboratory
will be afforded an opportunity for an
informal review of the suspension or
proposed revocation if it so requests in
writing within 30 days of the date of mailing
or service of the notice. The review shall be
by a person or persons designated by the
Secretary and shall be based on written
submissions by the laboratory and the
Department of Health and Human Services
and, at the Secretary’s discretion, may
include an opportunity for an oral
presentation. Formal rules of evidence and
procedures applicable to proceedings in a
court of law shall not apply. The decision of
the reviewing official shall be final.
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{c) Effective Date. A suspension shall be
effective immediately. A proposed revocation
shall be effective 30 days after written notice
is given or, if review is requested; upon the
reviewing official's decision to uphold the
proposed revocation. If the reviewing official
decides not to uphold the suspension or
proposed revocation, the suspension shall
terminate immediately and any proposed
revocation shall not take effect.

(d) DHHS-Recognized Certification
Program. The Secretary’s responasibility under
this section may be carried cut by 8 DHHS-
recognized certification program in
accordance with these Guidelines.

Section 3.16 Recertification.

Following the termination or expiration of
any suspension or revocation, a laberatory
may apply for recertification. Upon the
submission of evidence satisfactory to the
Secretary that the laboratory is in compliance
with these Guidelines or any DHHS-
recognized certification program in
accordance with these Guidelines, and any
other conditions impesed as part of the
suspension or revocation, the Secretary may
recertify the laboratory or accept the
recertification of the laboratory by a DHHS-
recognized certification program.

Section 3.17 Performance Test Requirement
for Certification

(a) An Initial and Continuing Requirement.
The performance testing program is a part of
the initial evaluation of a laboratory seeking
certification (both performance testing and
laboratory inspection are required) and of the
continuing assessment of laboratory
performance necessary to maintain this
certification.

(b) Three Iniiial Cycles Required.
Successful participation in three cycles of
testing shall be required before a laboratory
is eligible to be considered for inspection and
certification. These initial three cycles {and
any required for recertification} can be
compressed into a 3-month period (one per
month).

(c) Six Challenges Per Year. After
certification, laboratories shall be challenged
every other month with one set of at least 10
specimens—a tc tal of six cycles per year.

{d) Laboratory Procedures Identical for
Performance Test and Routine Employee
Specimens. All procedures associated with
the handling and testing of the performance
test specimens by the laboratory shall to the
greatest extent possible be carried out in a
manner identical to that applied to routine
labnratory specimens, unless otherwise
specified.

(e) Blind Performance Test. Any certified
laboratory shall be subject to blind
performance testing (see section 2.5(d)).
Performance on blind test specimens shall be
at the same level as for the open or non-blind
performance testing.

{f) Reporting—Open Performance Test. The
laboratory shall report results of open
performance tests to the certifying
organization in the same manner as specified
in section 2.4(g)(2) for routine laboratory
specimens.

Section 3.18 Performance Test Specimen
Composition.

{a) Description of the Drugs. Performance
test specimens shall contain those drugs and
metabolites which each certified laboratory
must be prepared to assay in concentration
ranges that allow detection of the analyte by
commonly used immuncassay screening
techniques. These levels are generally in the
range of concentrations which might be
expected in the urine of recent drug users. For
some drug analytes, the specimen
composition will consist of the parent drug as
well as major metabolites. In some cases,
more than one drug.class mey be included in
one specimen container, but generally no
more than two drugs will be present in any
one specimen in order to imitate the type of
specimen which a laboratory normally
encounters. For any particular performance
testing cycle, the actual compaosition of kits
going to different laboratories will vary but,
within any annual period, all laboratories
participating will have analyzed the same
total set of specimens.

(b} Concentrations. Performance test
specimens shall be spiked with the drug
classes and their metabolites which are
required for certification: marijuana, cocaine,
opiates, amphetamines, and phencyclidine,
with concentration levels set at least 20
percent above the cutoff limit for either the
initial assay or the confirmatory test,
depending on which is to be evaluated. Some
performance test specimens may be
identified for GC/MS assay only. Blanks
shall contain less than 2 ng/m! of any of the
target drugs. These concentration and drug
types may be changed periodically in
response to factors such as changes in
detection technology and patterns of drug
use.

Section 3.19 Evaluaiion of Performance
Testing.

(a) Initiai Certification. (1) An applicant
laboratory shall not report any false postive
result during performance testing for initial
certification. Any false positive will
automatically disqualify a laboratory from
further consideration.

(2) An applicant laboratory shall maintain
an overall grade level of 90 percent for the
three cycles of performance testing required
for initial certification, i.e., it must correctly
identify and confirm 90 percent of the total
drug challenges for each shipment. Any
laboratory which achieves a score on any
one.cycle of the initial certification such that
it can no longer achieve a total grade of 90
percent over the three cycles will be
immediately disquelified from further
consideration.

(3) An applicant laboratory shall obtain
quantitative values for at least 80 percent of
the total chailenges which are =20 percent or
=+2 standard deviations of the calculated
reference group mean (whichever is larger).
Failure to achieve 80 percent will result in
disqualification.

(4) An applicant laboratory shall not obtain
any quantitative values that differ by more
than 50 percent from the calculated reference
group mean. Any quantitative values that
differ by more than 50 percent will result in
disqualification. ’

{5) For any individual drug, an applicant
laboratory shall successfully detect and
quantitate in accordance with paragraphs
{a){2), (a)(3), and (a}(4) of this section at least
50 percent of the total drug challenges.
Failure to successfully quantitate at least 50
percent of the challenges for any individua!
drug will result in disqualification.

b. Ongoing Testing of Certified
Laboratories. (1) False Positives and
Procedures for Dealing with Them. No false
drug identifications are acceptable for any
drugs for which a laboratory offers service.
Under some circumstances a false positive
test may result in suspension or revocation of
certification. The most serious false positives
are by drug class, such as reporting THC in a
biank specimen or reporting cocaine.in a
specimen known to contain only opiates,
Misidentifications within a classs (e.g.,
codeine for morphine) are also false positives
which are unacceptable in an appropriately
controlled laboratory, but they are clearly
less serious errors than misidentification of &
class. The following procedures shall be
followed when desling with a false positve:

(i) The agency detecting a false positive.
error shall immediately notify the laboratory
and the Secretary of any such error.

{ii) The laboratory shall provide the
Secretary with a written explanation of the
reasons for the error within 5 working days. If
required by paragraph (b)(1)(v) below, this
explanation shall include the submission of
all quality control data from the batch of
specimens that included the false positive
specimen,

(iii) The Secretary shall review the
laboratory's explanation within § working
days and decide what further action, if any,
to take,

(iv) If the error is determined to be an
admiristrative error (clerical, sample mixup,
etc.), the Secretary may direct the laboratory
to take corrective action to minimize the
occurrence of the particular error, in the
future and, if there is reason to believe the
error could have been systematic, may
require the laboratory to review and
reanalyze previously run specimens.

{v) If the error is determined to be a
technical or methodological error, the
laboratory shall submit to the Secretary all
quality control data from the batch of
specimens which included the false positive
specimen. In addition, the laboratory shall
retest all specimens analyzed positive by the
laboratory from the time of final resolution of
the error back to the time of the last
satisfactory performance test cycle. This
retesting shall be documented by a statement
signed by the individual responsible for the
day-to-day management of the laboratory's
urine drug testing. Depending on the type of
error which caused the false positive, this
retesting may be limited to one analyte or
may include any drugs a laboratory certified
under these Guidelines must be prepared to
assay. The laboratory shall immediately
notify the agency if any result on a retest
sample must be corrected because the criterna
for a positive are not satisfied. The Secretary
may suspend or revoke the laboratory's
certification for all drugs or for only the drug
or drug class in which the grror occurred.
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However, if the class is one of a less serious
error for which effective corrections have
already been made, thus reasonably assuring
that the error will not occur again, the
Secretary may decide to take no furiher
action.

(vi) During the time required to resolve the
error, the laboratory shall remain certified
but shall have a designation indicating that a
false positive result is pending resolution. If
the Secretary determines that the
laboratory’s certification must be suspended
or revoked, the laboratory's official status
will become “Suspended” or “Revoked” until
the suspension or revocation is lifted or any
recertification process is complete.

(2) Requirement to Identify and Confirm 90
Percent of Total Drug Challenges. In order to
remain certified, laboratories must
successfully complete six cycles of
performance testing per year. Failure of &
certified laboratory to maintain a grade of 80
percent on any required peformance test
cycle, i.e., to identify 80 percent of the total
drug challenges and to correctly confirm 89
percent of the total drug challenges, may
result in suspension or revocation of
certification.

(3) Reguirement to Quantitate 80 Percent of
Total Drug Challenges at +20 Percent or 2
standard deviations. Quantitative values
obtained by a certified laboratory for at least
80 percent of the total drug challenges must
be =20 percent or =2 standard deviations of
the calculated reference group mean
{whichever is larger).

(4) Requirement to Quantitate within 50
Percent of Calculated Reference Group
Mean. No quantitative values obtained by a
certified laboratory may differ by more than
50 percent from the calculated reference
group mean.

(5) Requirement to Successfully Detect.and
Quantitate 50 Percent of the Total Drug

Challerges for Any Individual Drug. For any
individual drug, a certified iaboratory must
successfully detect and guantitate in
accordance with paragraphs (b}(2), (b)(3), and
{b}(4) of this secticn at least 50 percent of the
total drug challenges.

(6) Procedures When Reguirements in
Paragraphs (b)(2)—(b){5) of this Section Are
Not Met. If a certified laboratory fails io
maintain a grade of 60 percent per test cycle
after initial certification as required by
paragraph (b)(2) of this section or if it fails to
successfully quantitate results as required by
paragraphs (b)(3), and (b}(4}, or (b}(5) of this
section, the laboratory shall be immediately
informed that its performance fell under the
80 percent level or that it feiled to
successfully quantitate test results and how it
failed to successfully quantitate. The
laboratory shail be allowed 5 working days
in which to provide any explanation for its
unsuccessful performance, including
adminisirative error or methodological error,
and evidence that the source of the poor
performance has been corrected. The
Secretary may revoke or suspend the
laboratory's certification or take no further
action, depending on the seriousness of the
errors and whether there is evidence that the
source of the poor performance has been
corrected and that current performance meets
the requirements for a certified laboratory
under these Guidelines. The Secretary may
require that additional performance tests be
carried out to determine whether the source
of the poor performance has been removed. If
the Secretary determines to suspend or
revoke the laboratory's certification, the
laboratory’s official status will become
“Suspended” or “Revoked” until the
suspension or revocation is lifted or until any
recertification process is complete.

(c) 80 Percent of Participating Laboratories
Must Detect Drug. A laboratory’s

performance shall be evaluated for all
samples for which drugs were spiked at
concentrations above the specified
performance test level unless the overall
response from participating laboratories
indicates that less than 80 percent of them
were able to detect a drug.

(d) Participation Required. Failure to
participate in a performance test or to
participate satistactorily may result in
suspension or revocation of certification.

Sectior: 3.20 Inspections.

Prior to laberatory certification under these
Guidelines and at least twice a year after
certification. a team of three qualified
inspectors, at least two of whom have been
trained as laboratory inspectors, shall
condret an on-site inspection of laboratory
premises. Inspections shall document the
overall quality of the laboratory setting for
the purposes of certification to conduct urine
drug testing. Inspection reports may also
contain recommendations to the laboratory to
correct deficiencies noted during the
inspection.

Section 3.21 Hesults of Inadequate
Performance.

Failure of a laboratory to comply with any
aspect! of these Guidelines may lead to
revocation or suspension of certification a8
provided in sections 3.13 and 3.14 of these
guidelines.

Appendix B to Part 40—Urine Custody
and Control Form

The vrine custody and control form shall
meet the requirements of § 40.23. The
followirg is a sample form that meets those
requirements:

BILLING CODE 4910-62-M
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URINE CUSTODY AND CONTROL FORM

STEP 1 -- TO BE COMPLETED BY EMPLOYEE/APPLICANT

Employee 1.0, ¢ [PRE-PRINTED SPECIMEN 1.D. t] Employer Name:
Social Security No. °
or Employee No.

STEP 2 -- 70 BE COMPLETED BY EMPLOYER REPRESENTATIVE/OR COLLECTOR Reason for Test (Check One)

D Pre-einp loyment , , Post Accident l l Random D Periodic Medical
D Other(Specify) .

STEP 3 -- COLLECTOR HUST HOTE THAT TEMPERATURE OF SPECIMEN HAS BEEN READ. RECORD IF NOT WITHIN THE RANGE OF
32.5 - 37.7¢/ 90.5 - 99.8 F: v [ wrmnin rance

STEP 4 -- TO BE INITIATED BY THE PERSON COLLECTING SPECIMEN AND COMPLETED AS NECESSARY THEREAFTER:

Released By Received By
Purpose of Change Signature/Print Name Signature/Print Name Date
Provide Specimen for
Jesting DONOR

STEP § -- (SEE BELOW -- TO BE COMPLETED BY EMPLOYEE)

STEP 6 -~ BEFORE COMPLETING THIS STEP HAVE EMPLOYEE COMPLETE STEP 5 BELOW. To be completed by person collecting specimen:

Collector's Name Date of Collection
Print (First, M.1., Last)

Collection Site ()
Facility Name and Location Telephone

Remarks concerning collection:

I certify that the specimen identified on this form is the specimen presented to me by the employee providing the certification
below, that I have certified that it bears the same identification number as that set forth above, and that it has been collected,
labeled and sealed as required by the instructions provided.

Signature of collector

STEP 7 ~- TO BE COMPLETED BY THE LABORATORY: Accession No.

I certify that the specimen identified by this accession number is the same specimen that bears the identification number set
forth above, that the specimen has been examined upon receipt, handled and analyzed in accordance with applicable Federal
requirements, and that the results attached are for that specimen,

Printed Name Signature Date

Copy No. 1: Original
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URINE CUSTODY AND CONTROL FORM

STEP | -- TO BE COMPLETED BY EMPLOYEE/APPLICANT

Employee 1.0, # {PRE-PRINTED SPECIMEN 1.0. #] Employer Name:
3ucial Security No.
or Employee No.

STEP 2 .- TO BE COMPLETED BY EMPLOYER REPRESENTATIVE/OR COLLECTOR Reason for Test (Check One)

D Pre-employment [:] Post Accident D Random D Periodic Medical
[__—] Other(Specify) .

STEP 3 -- COLLECTOR HUST NOTE THAT TEMPERATURE OF SPECIMEN KAS BEEN READ. RECORD IF KOT WITHIN THE RANGE OF
32.5 - 37.7¢/ 90.5 - 99.8 F: (] wrmuin rane

STEP 4 -- TO BE INITIATED BY THE PERSON COLLECTING SPECIMEN AND COMPLETED AS NECESSARY THEREAFTER:

Released By Recefved By
purpose of Change Signature/Print Name _Signature/Print Name Date
Provide Specimen for
Jesting DONOR

STEP § -- (SEE BELOW -- TO BE COMPLETED BY EMPLOYEE)
STEP 6 -- BEFORE COMPLETING THIS STEP HAVE EMPLOYEE COMPLETE STEP § BELOW. Yo be corpleted by person collecting specimen:

Collector's Name Date of Collection
print (First, M.I., Last)

Cotlection Site ]
Factlity Name and Location Telephone

Remarks concerning collection:

1 certify that the specimen identified on this form is the specimen presented to me by the employee providing the certification
below, that I have certified that it bears the same jdentification number as that set forth above, and that it has been collected,
abeled and sealed as required by the instructions provided.

Signature of collector

STEP 7 -- 0 BE COMPLETED BY THE LABORATORY: Accession No.

1 certify that the specimen identified by this accession number is the same specimen that bears the {dentification number set
forth above, that the specimen has been examined upon receipt, handled and. analyzed in accordance with applicable Federal
requirements, and that the results attached are for that specimen.

Printed Name Signature Date

STEP § -- 70 BE COMPLETED Y EHPLOYEE OR APPLICANT PROVIOIKG SPECIMEN:

Hame Duty Locatton
Last/First/M. 1,

Job Title: Date of 8irth

1f you wish to have prescription or over-the-counter medications that you may have taken or been administered within the past 30
days considered as your test results are reviewed, you may }ist them here or provide that information separately to your employers’
Medica) Peview Officer:

I certify that the urine specimen identified on this form is my own; that it is.fresh and has not been adulterated ln any
manner; and that the identification information provided on this form and on the collection bottle is correct. [ consent to the
submission of this specimen to the certified laboratory designated by my employer, to the analysis of the specimen for controlled
substances as provided by Federal requirements, and to the release of test resuits from that analysis to the Medical Review Officer
designated by my employer,

Siqmture-b ’ - ﬁtg

Copy ho. 2: Medical Review Officer
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URINE CUSTCDY AND CONTROL FORM

STEP | «« TO BE CCHPLETED 8Y EMPLOYEE/APPLICAHT

Employee 1.0. ¢ [PRE-PRINTED SPECIMEN 1.D. ¢) Employer Hame:
Social Security Ho.
or {mployee No.

STEP 2 -- TO BE COMPLETED Y EMPLOYZR REPRESENTATIVE/OR COLLECTCR Reason for Test (Check Ore)

D Pre-employment D Post Accident D Random D Periodic Medical
D Other({Specify) .

TEP 3 -- COLLECTOR HUST NOTE YHAT TEMPERATURE OF SPECIMEN HAS BEEN READ. RECORD IF HOT WITHIN THE RANGE OF
32,5 - 32.7C/ 90.5 - 99.8 F: D WITHIN RANGE

STEP 4 -- TO BE INITIATED BY THE PERSON COLLECTING SPECIMEN AMD COMPLETED AS NECESSARY THEREAFTER:

Released By Received 8y
Purpose af Change Signature/Print Name Signature/Print Kame Date
Provide Specimen for
Testing CONOR

TEP § -- (SEE BELOW -~ TO BE COMPLETED BY EMPLOYEE)
STEP 6 - BEFORE COMPLETING THIS STEP HAVE EMPLOYEE COMPLETE STEP § BELOW. To be conplated by parson collecting speciman:

Collector's Name Date of Collection
Print (First, M.1., Last)

Coliaction Site )]
Faciiity Name and Location Telephone

Remarks concerning collection:

1 certify that the specimen identified on this form is the specimen presented to me by the employee providing the certification
below, that 1 have certiffed that it bears the same identification mumber as that set forth above, and that it has been callected,
labeled and sealed as required by the fnstructions provided,

Signature of collector

STEP 7 -- TO BE COMPLETED BY THE LABORATORY:  Accession Ko.

I certify that the specimen identified by this accession number s the same specimen that bears the identification number set
forth above, that the specimen has been examined upon receipt, handled and analyzed in accordance with applicable Federal
requirements, and that the results attached are for that specimen.-

Printed Name Signature Date

STEP 5 -~ TO BE COMPLETED BY EMPLOYEE OR APPLICANT PROVIDING SPECIMEN:

Name Duty Location
Last/First/M.1.

Job Title: Date of Birth

If you wish to have prescription or over-the-ccunter medications that you may have taken or been acministered within the past 30

days considered as your test results are reviewed, you may list them here or provide that information separately to your employers'
Medfcal Review Gff{cer;

I certify that the urine specimen identified on this form is my own; that it {s fresh and has not been adulterated fn any
manner; and that the identification Information provided on this form and on the collection bottle fs correct. | consent to the
submission of this specimen to the certified laboratory designated by my employer, to the analysis of the specimen for controlled

substances as provided by Federal requirements, and to the release of test results from that analysis to the Medical Review Qfficer
designated by my employer.,

Signature Date

e mueuswusmar L

lcpy No. 3t Employee
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URINE CUSTODY AND CONTROL FORM

STEP 1 -~ TO BE COMPLETED BY EMPLOYEC/APPLICANT

Eroloyee 1.0. 4 {PRE-PRINTED SPECIMEN 1.D. #]) Employer Hame:
Social Security No.
or Employee No.

STEP 2 -~ TO BE COMPLETED BY EH°L£;YER REPRESENTATIVE/OR COLLECTOR Reason for Test (Check One)

D Pre-employmert | Post Accident D Random Periodic Medical
Other(Specify} .

STEP 3 ~» COLLECTOR MU5T NOTE THAT TEMPERATURE OF SPECIMEM HAS BEEN READ. RECORD IF HOT WITHIN THE RANGE OF
32.5 - 37.7¢/ 90.5 - 99.8 Ft D WITHIN RAKGE

STEP 4 =~ TO BE INITIATED BY THE PERSON COLLECTING SPECIMEK AND COMPLETED AS RECESSARY THEREAFTER:

Released By Received By
Purpose of Change Sfgnature/Print Name Signature/Print Kame Date
provide Specimen for )
Yesting DOROR

STEP 5 - (SEE BELOW «- TO BE COMPLETED BY EMPLOYEE)
STEP 6 -- BEFORE COMPLETING THIS STEP HAVE EMPLOYEE COMPLETE STEP § BELOW, To be completed by person collecting specimen:

Collector's Name Date of Collection -
print (First, M.[., Last)

Collection Site (D]
facility Name and Location Telephone

Remarks concerning collection:

I certify that the specimen identified on.this form is the speciven presented to me by the employee providing the certification
below, that I have certified that it bears the same identification number as that set forth above, and that it has been coliected,
Yabeled and sealed as required by the instructions provided.

Stgnature of collector

STEP 7 -- TO BE COMPLETED BY THE LABORATORY: Accession No.

1 éert!fy that the specimen identified by this accession number s the same specimen that bears the identification number set
forth above, that the specimen has been examined upon receipt, handled and analyzed in accordance with applicable Federal
requirements, and that the results attached are for that specimen.

Printed Name Signature Date

STEP § -~ T0 BE COMPLETED BY EMPLOYEE OR APPLICANT PROVIDING SPECIMEH:

Duty Location

I certify that the urine specimen identified on this form is my own: that 1t is fresh and has not been adulterated in any,
manner; and that the identification {nformation provided on this form and on the collection bottle is correct. 1 consent to the
submission -of this specimen to the certified laboratory designated by my employer, to the analysis of the specimen for controlied
substances as provided by Federal requirements, and to the reiease of test results from that analysis to the Medical Review Officer
designated by my employer,

Signature Date

Copy NHo. 4: Collector
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URINE CUSTODY AND CONTROL FORM

37EP | -« TO SE COMPLETED BY EMPLOYEE/APPLICANT

ioloyee .0, 4 {PRE-PAIMTED SPECIMEK 1.0, #] tmgloyer Seme:
Social Security No.
or Erployee Mo,

STE® 2 -- TO BE COMPLETED BY EMPLOYER REPRESENTATIVE/OR COLLECTCR Reason for Test (Check One)

”.—i Pre-employment ! Post Accident D Randcm i Perinilc vedical
[ | otner(Specify)
TEP 3 -~ COLLECTOR MUST NOTE THAT TEMPERATURE OF SPECIMEN 4AS SZEN READ. RECORD IF NOT WITHIN THE RANGE OF
32,8 - 37.7C/ $0.5 - 99.8 F3 (] wahan mance

STEP 4 - TO BE" INITIATED BY THE PERSON COLLECTING SPECIMEN AND COMPLETED AS NECESSARY TWEREAFTER:

Released By Received By i
2urpose of Change Signature/Print Name Signature/Print Mare | Date
Provide Specimen for
Testing CONOR

STEP § - (SEE SELOW -~ TO BE COMPLETED 5Y EHPLOYEE)
STEP & -- BEFORE COMPLETING THIS STEP HAVE EMPLOYEE COMPLETE STEP § BELOW. To be completed by serson collacting spaciman:

Collector's Name Date of Collection
erint (First, #.1., Last)

Colleztion Site (]
Facility Name 1nd Location Telephone

Remarks concerning collection:

I certify that the specimen fdentified on this form is the specimen presented ta me by the employee providing the certification
delow, that'l have certified that 1t bears the same identification mumber as that set forth above, and that it has been collected,
labeled and sealed as required by the instructions provided,

Signature of collector

STEP 7 - TO BE COMPLETED 8Y THE LABORATORY: Accesslon Ho.

! certify that the specimen identiffed by this accession number is the same specimen that bears the tdentification numbe- set
Iorth apove, that the specimen has bsen examined upon receipt, handled and analyzed in acccrdance with applicable Federal
requirements, and that the results attached are for that specimen,

Printed Name Signature Date

STEP 5 .- T0 BE COMPLETED BY EMPLOYEE JR APPLICANT PROVIbiNG SPECIMEN:

b3 Duty Location

tast/First/M, 1,

Job Tit'e: Date of Birth

I certify that the urine specimen identtfied on this form is my own: that it is fresh and has not been adulterated in any
manner; and that the identification information provided on this form and on the collection bottle Is correct. 1 comsent to the
submission of this specimen to the certified lancratory designated by my employer, to the analysts of the specimen for controlled

substances as provided by Feraral requiremenis, and to the releass of test results from that analysis to the “ea'cal Review Officer
sesignated by my employer,

Signature Date

Tepy Moo 5: Employer

[FR Doc. 8826611 Filed 11-15-88: 3:48 pm}
BILLING CODE 4910-62-C
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Parts 61, 63, 65, 121, and 135

[Docket No. 25148; Amdt. Nos. 61-81, 63-
25, 65-32, 121-201 and 135-28)

RIN 2120-AC33
Anti-Drug Program for Personnel

Engaged in Specified Aviation
Activities

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This final rule sets forth
regulations to require domestic and
supplemental air carriers, commercial
operators of large aircraft, air taxi and
commuter operators, certain commercial
operators, certain contractors to these
operators, and air traffic control
facilities not operated by the FAA or the
U.S. military to have an anti-drug
program for employees who perform
sensitive safety- or security-related
functions. A special provision has been
added to the rule that provides that the
final rule does not apply to any person
where compliance with the final rule
would violate the domestic law or policy
of another country. Testing under the
rule will be conducted by an employer
prior to employment, periodically,
randomly, after an accident, based on
reasonable cause, and after an
employee returns to duty to perform a
sensitive safety- or security-related
function for an employer. The final rule
also will require that an employer
provide EAP education and training
services to employees and supervisors.
The rule is necessary to prohibit an
employee from performing a sensitive
safety- or security-related function for
an employer while that employee has a
prohibited drug in his or her system or if
that employee has used drugs as
evidenced by a drug test showing the
presence of drugs or drug metabolites.
The rule is intended to ensure a drug-
free aviation workforce and to eliminate
drug use and abuse in commercial
aviation,

EFFECTIVE DATE: This final rule is
effective on December 21, 1988.

FOR FURTHER INFORMATION CONTACT:
Dr. Robert S. Bartanowicz, Acting
Deputy Director, Office of Rulemaking
{ARM-1), Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-9679.

SUPPLEMENTARY INFORMATION.
Availability of Final Rule

Any person may obtain a copy of this
final rule by submitting a request to the
Federa! Aviation Administration, Office
of Public Affairs, Attn: Public Inquiry
Center (APA-230), 800 Independence
Avenue SW., Washington, DC 20591, or
by calling (202) 267-3484. Requests must
include the amendment number
identified in this final rule. Persons
interested in being placed on & mailing
list for future rulemaking actions should
request a copy of Advisory Circular 11-
2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

Background

On December 4, 1986, the Federal
Aviation Administration (FAA) issued
an advance notice of proposed
rulemaking {ANPRM) (51 FR 44432;
December 8, 1986) entitled “Control of
Drug and Alcohol Use for Personnel
Engaged in Commercial and General
Aviation Activities.” The ANPRM
invited comment from the public on drug
and alcohol abuse by personnel in the
aviation industry and the options
available to the FAA for regulatory or
other action in the interest of aviation
safety. The FAA received over 650
written comments in response to the
issues raised in the ANPRM.,

On March 3, 1988, the FAA issued a
notice of proposed rulemaking (NPRM)
(53 FR -8368; March 14, 1988) entitled
“Anti-Drug Program for Personnel
Engaged in Specified Aviation
Activities.” The NPRM set forth an
analysis of the comments received on
the ANPRM and proposed regulations
for public comment. The FAA received
over 260 written comments on the
proposals contained in the NPRM.

The FAA also held a series of public
hearings on the regulations proposed in
the NPRM. These hearings were held on
June 2, 1988, in Washington, DC; June 7,
1988, in Denver, Colorado; and June 9,
1988, in San Francisco, California. Each
of the hearings was recorded by a court
reporter. The transcript of each hearing
and any statements or other material,
submitted to the hearing panel during
the hearings, have been placed in the
public docket. This material also has
been reviewed in the development of the
final rule.

Current Rules. The FAA's
comprehensive anti-drug program is one
action in a long history of actions to
combat the use of drugs and alcohol in
the aviation industry. The focus of the
majority of these actions has been on
commercial aviation personnel,
particularly the cockpit and cabin crew.

For example, pilots, flight attendants,
flight engineers, and flight navigators
may not act as a crewmember of a civil
aircraft within eight hours after drinking
an alcoholic beverage; while under the
influence of alcohol; with 0.04 percent,
or more, alcohol in their blood; or while
using any drug that affects their
faculties in any way contrary to safety.
Also, crewmembers may be tested in the
context of receiving medical care
immediately after an accident. When
there is a reasonable basis to suspect
that one of these individuals has
violated any of the above restrictions,
these crewmembers must furnish, to the
FAA, the results of any test taken within
four hours of acting, or attempting to act,
as a crewmember that indicates the
presence of alcohol or any such drug in
the person’s system. Moreover, pilots,
flight attendants, flight engineers, and
flight navigators are required to submit
to a test to indicate the percentage of
alcohol in the blood when requested by
a law enforcement officer who suspects
that a crewmember may have violated a
State or local law governing the
operation of an aircraft while under the
influence, or impaired by, drugs or
alcohol.

The FAA may deny an application for
a certificate or rating for up to one year,
or may suspend or revoke an existing
certificate or rating, in the case of any
pilot, flight engineer, or flight navigator
who has been convicted of violating a
Federal or State law relating to drug
trafficking or possession; who has
violated the proscriptions described
above; who has refused to furnish the
results of any test that would indicate
the presence of alcoho! or drugs taken
within four hours of acting, or
attempting to act, as a crewmember; or
who has refused to submit to an alcohol
test requested by a law enforcement
officer investigating violations of State
or local laws, The FAA also may deny
an application for a certificate or rating
for up to ome year, or may suspend or
revoke an existing certificate or rating,
in the case of any air traffic control
tower operator, aircraft dispatcher,
mechanic, repairman, or parachute
rigger who has been convicted of a
violation of a Federal or State law
relating to drug trafficking or
possession.

The Aviation Drug-Trafficking Control
Act of 1984, which added language to
sections 602 and 608 of the Federal
Aviation Act of 1958, mandates that the
FAA take certain.actions regarding
airmen involved in drug trafficking
activities. The Administrator is required
to revoke the airman certificate of any
airman who has been convicted of
violating any Federal or State law
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relating to a controlled substance, cther
than simple possession, if an aircraft
was used in, or was used to facilitate,
the commission of the offense and the
person served as an airman, or was
onboard the aircraft, in connection with
the commission of the offense. The
Administrator has no discretion to
review the conviction for the
substantive offense. Under the 1984
legislation, the Administrator was
prohibited frem reissuing a certificate ta
that airman for up to five years but
could reissue a certificate after an
absolute minimum of one year, in
certain extremely limited circumstances,
if revocation was excessive and
contrary to the public interest. Ag part
of the Federal Aviation Administration
Drug Enforcement Assistance Act of
1988, Congress amended sections 602
and 609 of the FAA Act, among other
amendments to the Act, in October 1988.
The statutory language now provides
that the Administrator shall not issue an
airman certificate to any person whose
certificate has been revoked for aviation
crug trafficking activities unless the
airman is acquitted of the offense, a
conviction upon which revocation is
based is reversed on appeal, or the
Administrator determines that issuance
of an airman certificate will facilitate
law enforcement efforts after a request
from a Federal or State law enforcement
official. The final rule requiring a
comprehensive anti-drug program for
employees in commercial aviation is
consistent with these previous actions
taken by the FAA.

The FAA's commitment to a drug-free
workforce also applies to its own
employees. The Department of
Transportation began random drug
testing of DOT employees in safety- and
security-sensitive functions in
September 1987, The Secretary’s goal is
to establish and maintain a drug-free
workplace as intended by Executive
Order 12564 and as directed by
Presidential memorandum dated
October 4, 1986. It is the opinion of the
Department of Transportation that
random drug testing is the most effective
means of determining the presence of
drugs or drug metabolites that may
adversely affect an employee's
performance of safety- or security-
sensitive job functions. Pursuant to the
Department’s program, an employee of
the Department will be removed from
Federal service under several
circumstances: refusal to enter or to
successfully complete a drug
rehabilitation or abatement program;
repeat usage of drugs; refusal to provide
a urine specimen for drug testing;
adulteration or substitution of a urine

specimen; on-duty use of illegal drugs; or
a determination that a DOT employee
has engaged in illegal drug trafficking.

In order to ensure that aviation safety
is not compromised by a failure to
detect drug users in the aviation
industry, the FAA believes that it is
appropriate and necessary to establish a
comprehensive anti-drug program at this
time.

Existing Industry Programs. As part of
their comments to the ANPRM and the
NPRM, many employers note that they
have implemented drug testing programs
or employee rehabilitation programs.
For example, although their drug testing
programs were not specifically
described, Martin Aviation implemented
a drug testing program in February 1987
and Suburban Airlines has required
preemployment drug testing of flight
crew applicants for over a year. Federal
Express Corporation currently conducts
preemployment testing of all applicants
and “reasonable suspicion testing" of all
employees.

Tramcn, Inc. is a certificated repair
station employing over 600 individuals
and repairing over 100 aircraft per year.
Tramco instituted a drug testing and
counseling program “several years ago”
and believes that the program yields
substantial benefits to both employees
and employers. Tramco. tests all
applicants for jobs and conducts tests
based on probable cause. Tramco’s tests
based on probable cause are triggered
by reports of employee drug use,
employee attendance patterns that may
suggest a drug problem, accidents, and
observation by supervisors. A Tramco
employee who tests positive for drugs is
suspended for a minimum of one week
and may not return to work until a drug
test shows no evidence of drug use.
Tramca estimates that, consistent with
general statistics, 20 percent of its
workforce has had some involvement
with controlled substances. As of the
time of its comment to the NPRM,
Tramco identified 10 percent of its
employees as individuals who had used
drugs. v

Rocky Mountain Helicopters, Inc.
implemented a drug testing program for
its employees in July 1986. Rocky
Mountain Helicopters tests all pilots,
mechanics managers, and -others who
can affect aviation safety using
preemployment, random, probable
cause, and postaccident testing. Rocky
Mountain Helicopters does not pay an
emplcyee’s rehabilitation costs but will
consider rehiring any employee who
completes an approved rehabilitation
program. Petroleum Helicopters, Inc.
began a preemployment and periodic
testing program in 1682 and supports

mandatory drug testing. Petraleum
Helicopters denies employment to any
applicant, and discharges any employee,
who tests positive in a drug test.
Petroleum Helicopters does not concur
with the proposal to pravide a
rehabilitation opportunity to employees
on the basis that an empleyer should not
accept the risk of repeated illegal drug
use among maintenance or flight
personnel.

The FAA believes that the
comprehensive anti-drug program,
promulgated by this final rule, is not a
novel concept. In light of the FAA's long
history of regulatory action in the area
of drug use in aviation and the
significant number of industry drug
testing programs currently implemented
by aviation employers, the FAA believes
that the agency is justified in requiring
the commercial aviation industry ta
implement similar comprehensive anti-
drug programs.

Discussion of Comments
General Overview of the Major Issues

The FAA received 261 comments in
response to the NPRM. The FAA
considered alt timely-filed comments
submitted in response to the NPRM and
the testimony of 26 individuals who
presenied statements at the three public
hearings held by the FAA. During the
public hearings, the Secretary of
Transportation, James H. Burnley,
requested information from several
individuals who presented statements at
the hearings. The comment period for
the NPRM closed on June 13, 1988. In
order to accommodate the individuals
who submitted supplemental
information pursuant to the Secretary's
request, the FAA also considered
comments-that were submitted as late
as July 1, 1988.

There were several major themes
presented by the commenters, Many
commenters focus on the lack of
evidence of significant drug use or drug
abuse in the aviation industry. The
commenters particularly stress this
point with respect to the cockpit crew
based on age, income, managerial
supervision, close working relationships
with peers, periodic medical exams to
determine fitness for duty, and
professionalism of the crew. Based on
the lack of evidence, these commenters
conclude that establishment of a drug
testing program is unwarranted and
unconstitutional. Regardless of the
amount of evidence, the majority of
commenters agree with the FAA's
assessment that drug use and substance
abuse have no place in the aviation
environment. Some commenters note
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that the FAA's anti-drug stance is
commendable, but the true issue is the
type of program that evolves from that
stance. Many commenters support the
FAA's efforts to develop a
comprehensive anti-drug program that
would achieve a drug-free commercial
aviation workforce and agree that a
program to achieve a drug-free aviation
environment is beneficial.

There is substantial, although not
universal, support for a drug testing
program using state-of-the-art urine
testing. The gas chromotography/mass
spectrometry (GC/MS) method,
approved by the Department of Health
and Human Services (DHHS), is
recognized by the commenters as the
most accurate method of analysis for the
presence of drugs or drug metabolites in
urine if rigorous collection and analysis
procedures, such as those contained in
the DHHA mandatory guidelines, are
followed. (As discussed in detail
elsewhere in this preamble, the
Department of Transportation is
publishing “Procedures for
Transportation Workplace Drug Testing
Programs” which are adopted in this
final rule in lieu of the DHHS guidelines.
These DOT-wide procedures closely
resemble the DHHS guidelines and are
used because the DHHS guidelines are
not drafted for application by entities
other than Federal agencies.) While
some concerns were raised about the
testing procedures, these concerns
generally involve drug testing programs
and procedures in the early 1980s that
did not embody the critical safeguards
of a properly-administered testing
program.

Certain types of testing proposed in
the NPRM receive significant support by
the commenters. These types of testing
include preemployment testing and
postaccident testing. Periodic testing
and testing based on reasonable cause
received substantial support from the
commenters. Some support for testing
based on reasonable cause is predicated
on traditional constitutional standards
that apply to a search of the person.

There is significant and strongly-held
opposition to random testing. However,
the FAA's drug testing program,
including random testing as a critical
element, is supported by some
commenters. The objections to random
testing are based on legal or
constitutional issues, privacy issues, and
the invasive nature of random testing
based on personal grounds, cost issues,
and the absence of a demonstrated need
for a comprehensive testing program
assuming a low level of drug use in the
industry.

Of those commenters who address the
issue, there is agreement that the

complexity, cost, and operational impact
burdens of the rule would be
significantly greater on small entities in
the aviation industry. Finally, the
commenters express significantly
different opinions in the area of
employee agsistance programs (EAP).
The primary differences surround the
issues of the circumstances under which
an employee is offered an opportunity
for rehabilitation and the entity or
individual who is responsible for
payment of rehabilitation costs. Several
major air carriers have already
addressed this issue through insurance
coverage or by labor-management
agreement. However, even some of
these organizations, although supportive
of EAPs, oppose a broad, Federally-
mandated EAP requirement. Labor
organizations clearly support expansive
EAP opportunities and services. Small
entities oppose EAP requirements on
many grounds, including cost-and
possible negative coworker attitudes
exhibited toward rehabilitated
employees.

The commenters differ regarding the
method of achieving a drug-free aviation
workforce and the manner in which the
FAA would be involved in any program.
The primary differences arise regarding
the type and scope of testing used to
identify sensitive safety- or security-
related personnel who use drugs and the
choices offered to those individuals who
are identified as drug users.

Labor Unions and Organizations
Representing Employees. In general,
unions or organizations representing
employees in aviation oppose the
comprehensive mandatory drug testing
proposed in the NPRM. Labor unions
and employee organizations favor EAP
and broad rehabilitation rights for all
employees. These organizations oppose
random drug testing but, with some
qualifications, these organizations see a
role for preemployment testing,
postaccident testing, testing based on
reasonable cause, and testing during
and after rehabilitation to monitor an
individual's progress.

The International Association of
Machinists and Aerospace Workers
(LAM) opposes any industry-wide drug
and alcohol testing until hard evidence
of an industry drug problem that
jeopardizes aviation safety is
substantiated and documented. The
Independent Union of Flight Attendants
{TUFA) opposes all forms of mandatory
drug testing of employees. The
Independent Federation of Flight
Attendants (IFFA) objects generally to
drug testing as unwarranted
governmental intervention into labor-
management relations but would
support preemployment screening and

postaccident testing if reasonable cause
for such testing can be objectively
illustrated. IFFA objects specifically to
random testing in any form as
unconstitutional and contrary to labor
law. IFFA believes that the focus of any
drug-testing program should be limited
to impairment on the job and states that
no currently available testing procedure
can determine drug impairment on the
job. The Association of Flight
Attendants (AFA) believes that drug
testing of flight attendants is not
warranted. However, AFA and the
Association of Professional Flight
Attendants {APFA) support
preemployment testing of applicants
seeking jobs in the industry if that
testing is not used to discriminate
against applicants on the basis of
disabilities unrelated to drug use. AFA
also would not oppose postaccident
testing of pilots or probable cause drug
testing of employees who are under the
influence of drugs if these samples were
collected by an FAA inspector. APFA
opposes random testing, postaccident
testing absent individualized suspicion,
and testing based on reasonable cause
as proposed. The Flight Engineers’
International Association (FEIA)
opposes all testing except in the case
where probable cause exists to believe
that an employee is impaired by drugs;
in order to protect employees from
harassment, FEIA states that any
determination to test an employee based
on probable cause for impairment
should be reviewed by a neutral party.
The Teamsters Union could support
preemployment screening; testing based
on reasonable suspicion to believe that
an employee's actual or current
impairment has, or is, affecting job
performance or workplace safety;
periodic testing to maintain medical
certification; and testing after an
accident or a “near miss" if there is a
reasonable basis to suspect that human
error may have been a casual factor.
The Air Line Pilots Association
(ALPA), representing 41,000 pilots
employed by 44 large and small airlines,
is firmly opposed to all forms of drug
and alcohol abuse by airline personnel.
ALPA primarily is opposed to random
and periodic testing based on their
belief that these tests are offensive,
ineffectual, unjustified, and
unconstitutional. ALPA believes that if
there is drug use among commercial
pilots, the incidence of drug use would
be less than 0.5 percent. On this basis,
ALPA asserts that widescale random
testing of the relatively small aviation
population will result in a significant
number of false-positive test results.
ALPA does not oppose testing prior to
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employment, testing after an accident,
testing in circumstances where there are
reasonable grounds to suspect drug use,
and testing tc monitor rehabilitation.

ALPA believes that the approach to
the drug abuse problem articulated in
the NPRM is inappropriate. ALPA
instead urges the FAA to consider an
approach similar to the Human
Intervention Motivation Study (HIMS)
program developed to identify and treat
alcoholism among pilots. The key
elements of the HIMS program are
education, peer involvement,
intervention, confrontation, and
rahabilitation. Although the HIMS
program has focused on treatment of
pilots who demonstrate a problem with
aleohol, ALPA sponsored a HIMS drug
abuse training program in November
1987 which the FAA attended.

Labor and employee organizations
also strongly support limitations on an
-employer's ability to exclude any
employee from an opportunity for
rehabilitation and limitations on an
employer’s ability to discharge an
employee. Most organizations, including
IUFA, IFFA, AFA, and APFA, strongly
support regulations that would require
an employer to establish and participate
in comprehensive, nonpunitive EAP
services established by collective
bargaining or negotiation and available
to all employees. ALPA agrees that any
regulations should clearly recognize that
unions have collective bargaining rights
under Federal labor laws; ALPA
suggests that any anti-drug regulations
promulgated by the FAA should ensure
that the regulatory requirements do not
interfere or override the union’s
collective bargaining rights. FEIA
supports EAP services, mandatory for
each carrier and paid for by the carrier,
for rehabilitation of all employees
regardless of the circumstances that
precipitated a drug test. IAM suggests
that FAA regulations should be
guidelines, applicable only to carriers
who have a documented substance
abuse problem affecting aviation safety,
that stress education, prevention,
rehabilitation, and protection of an
employee's privacy.

Employers and Organizations
Representing Employers. Most
employers support mandatory drug
testing of employees and limitations on
an employee's opportunity for
rehabilitation. Part 121 and Part 135
certificate holders do not express the
same opinions regarding the proposals
in the NPRM. The general views held by
Part 121 certificate holders are
characterized by the comments
submitted by the Air Transport
Association of America (ATA). ATA

supports the FAA’s comprehensive drug
testing program and favors an
opportunity for rehabilitation only for
those employees who volunteer for
rehabilitation. In the area of EAP
services, Part 121 certificate holders
generally favor flexibility and latitude
for an emgloyer to design a company
EAP. American Airlines, however,
favors industry-wide standard EAP
requirements.

Most Part 135 certificate holders and
small aviation businesses object to the
drug testing requirements proposed in
the NPRM. The Regional Airline
Association (RAA), which represents
many Part 135 certificate holders,
opposes random testing; RAA also
suggests that the random seleclion rate
be set at a rate less than the maximum
125 percent rate proposed in the NPRM
if the FAA mandates a random testing
requirement. The Primary objection of
Part 135 certificate holders and small
businesses is to the proposed
requirement to offer an opportunity for
rehabilitation to an employee. These
organizations oppose mandated
rehabiliation because of the economic
burden that would be imposed on a
small cperator. The National Air
Transport Association (NATA) suggests,
in its June 2, 1968 testimeny, that Part
135 certificate holders employing 160 or
fewer covered employees should be
exempted from all requirements of the
proposed anti-drug pregram.

Grace Flying Service, Inc., a Part 135
certificate holder conducting single-
engine air taxi services, flight
instruction, and aerial application
services, opposes drug testing of
employees. Grace Flying Service
strenvously objects to any drug tests,
whether scheduled or random, and
would be reluctant to test its employees
even if testing is mandated by the FAA.

The National Business Aircraft
Association {NBAA) concurs with the
FAA's anti-drug program with certain
reservations. NBAA primarily is
concerned about the constitutionality of
random drug testing and the FAA's
reliance on laboratory testing results
that may be unreliable in detecting
drugs or drug metabolites proposed to
be analyzed in the NPRM.

Individual Commenters. The FAA
received 170 comments from individuals.
The majority of these individuals are
pilots employed by major airlines and
self-employed pilots who would be
subject to the requirements of the
proposed rule. The FAA also received
comments from general aviation pilots
and individuals who are not employed
in the commercial aviation industry. The
vast majority of the individual

commenters oppose the drug testing
requirements of the proposed rule based
on constitutional objections, failure of
the FAA to demonstrate a drug problem
in the aviation community, and
perceived inaccuracies of drug testing
collection and analysis. A minority of
individual commenters generally
support the FAA's anti-drug proposals
and primarily support the testing
requirements. These individuals are
private citizens or consumers who base
their support on the need to ensure that
aviation personnel are drug free,
particularly on the job. The strongest
individual support is expressed by
letters from the family and friends of a
passenger who was killed in the crash of
Continental Air Express Flight 2236 near
Durango, Colorado. The comments from
the family and friends of the deceased
passenger urge the FAA to do
everything within its statutory authority
to prevent a similar tragedy in the
future.

Specific Issues

Discussion of the constitutional issues
regarding random and periodic drug
testing. A nrumber of commenters have
questioned the constitutionality of drug
testing programs for aviation personnel.
Although the state of the case law is still
evolving in rapid fashion and no
definitive Supreme Court resolution of
many relevant and complex issues has
been achieved, the FAA feels confident
that testing required under this rule will
pass constitutional scrutiny. The FAA
recognizes that there are legitimate and
significant constitutional concerns
surrounding drug testing in general and
random drug testing as a specific
component of drug testing. The FAA
acknowledges the current widescale
litigation and apparent disparate
judicial opinions on drug testing
pregrams.

FAA Response. The principles of the
Fourth Amendment to the U.S.
Constitution are paramount in
scrutinizing the fundamentat legality of
many drug testing programs. As a
threshold legal matter, the Fourth
Amendment applies to “searches”
conducted or mandated by the
government and protects individuals
against “unreasonable searches and
seizures.” Action of a private party does
not constitute State {or Federal) action
unless there exists a close nexus
between the state and the action in:
question. Jackson v. Metropolitan
Edison, 419 U.S. 345 (1974); Moose Lodge
No. 107 v. Irvis, 407 U.S. 183 (1972).

Assuming that the drug testing
programs called for under the final rule
do implicate the government, a second



47628

Federal Register / Vol. 53, No. 224 / Monday, November 21, 1988 / Rules and Regulations

issue then arises concerning whether
urine tests under these programs are
“gearches” within the meaning of the
Fourth Amendment. Although most
courts to address the issue to date have
ruled that toxicological testing of
employees for the purpose of
determining fitness for duty is a search
within the meaning of the Fourth
Amendment, the issue is not entirely
settled. See Wyman v. James, 400 U.S.
303, 317-338 (1871) (government welfare
caseworker’s “home visit” as a
precondition for assistance payments is
not a Fourth Amendment search). See
also, Lovvorn v. City of Chattanooga,
846 F.2d 1539, 1553-1554 (6th Cir. 1988)
{Guy, ]., dissenting), parel decision
vacated and rehearing en banc ordered,
(August 3, 1988); National Treasury
Employees Union v. von Raab, 808 F.2d
1057, 1060, 1062 (5th Cir. 1987)
(Higginbotham, J., concurring}. Cf. Mack
v. United States, F.B.1, 814 F.2d 120, 125
n.2 (2nd Cir. 1987).

Also assuming, arguendo, that urine
tests of aviation personnel for illegal
drugs are *'searches” within the meaning
of the Fourth Amendment, it is clear that
while searches ordinarily must be
conducted pursuant to a warrant issued
on probable cause grounds, such a
requirement is not always necessary.
Almeida-Sanchez v. United States, 413
U.S. 266, 277 (1973) (Powell, .,
concurring). Where, for example,
the burden of ebtaining a warrant is
likely to frustrate the governmental
purpose behind the search * * *”
[Camera v. Municipal Court, 387 U.S.
523, 533 (1967)], the Supreme Court has
routinely held that a warrant is not
required by the Fourth Amendment. See
e.g., Griffin v. Wisconsin, 107 S.Ct. 3164,
3167 (1987); New Jersey v. T.L.O., 469
U.S. 325, 340 (1985). The Supreme Court
has likewise found that the probable
cause standard is inappropriate where it
would defeat the purpose that the
search is designed to achieve. See e.g.,
New Jersey v. T.L.O., 469 U.S. at 340—
342; O’Connor v. Ortega, 107 S.Ct. 1492,
1501-1502 {1987} (plurality opinion)
(upholding the search of a public
employee's office for work-related
noninvestigatory reasons on less than
probable cause grounds); United States
v. Martinez-Fuerte, 428 U.S. 543, 560-561
(1876} (footnotes omitted) (while ** * *
some quantum of individualized
suspicion is usually a prerequisite to
constitutional search or seizure,] * * *
the Fourth Amendment imposes no
irreducible requirement of such
suspicion”).

Rather, “[{]he fundamental command
of the Fourth Amendment is that
searches and seizures be reasonable

[T 2 )

* * " New Jersey v. T.L.O., 469 U.S. at
340. In determining the reasonableness
of a search, the Supreme Court has
repeatedly stressed the importance of
the facts particular to the search while
acknowledging that the test of
reasonableness ** * * is not capabie of
precise definition or mechanical
application.” Bell v. Wolfish, 441 U.S.
520, 559 (1979). In analyzing a drug
testing program, “* * * whatis
reasonable depends on the context
within which a search takes place.”
New Jersey v. T.L.O., 469 U.S. at 337.

In scrutinizing whether particular
searches comport with the Fourth
Amendment, courts have adopted a
balancing test. In general, to support a
claim that a search of an individual or
the individual's property is reasonable,
the government must demonstrate that,
on balance, the public's legitimate
interest in conducting the search
outweighs the individual's legitimate
expectation of privacy. See e.g., United
States v. Montoya de Hernandez, 473
U.S. 531, 537 (1985); United States v.
Villamonte-Marquez, 462 U.S. 579, 588
(1983); Delaware v. Prouse, 440 U.S. 648,
654 (1979). Thus, the courts must “***
consider the scope of the particular
intrusion, the manner in which it is
conducted, the justification for initiating
it, and the place in which'it is
conducted.” Bell v. Wolfish, 441 U.S. at
559.

‘Viewed in this light, it is beyond
dispute that the public has an overriding
interest in assuring that sensitive safety-
and security-related aviation personnel
perform their duties free of illegal drugs.
The drug problem in society in general
and evidence of drug use in the aviation
industry in particular are documented
elsewhere in the preamble of this final
rule.. The impairing effects of illegal
drugs and the substantial risks to public
safety posed by aviation employees who
use illegal drugs underlies the
compelling governmental interests in
promulgating this final rule.

In contrast, the drug testing
requiremente of the final rule involve a
minimal invasion of privacy. As the
Supreme Court has indicated, where
searches are undertaken in situations
where individualized suspicion is
lacking, other safeguards must be relied
upon to ensure that the discretion of the
party conducting the search is properly
defined and the scope of the search is
limited. See Delaware v. Prouse, 440
U.S. at 654655 (footnote omitted); New
York v. Burger, 107 S.Ct. 2636, 2648
(1987). The drug testing requirements of
the final rule place significant
constraints on an employer’s discretion
in conducting drug testing. For example,

the requirement for random drug testing
calls for selection of an employee to be
tested in a scientifically-acceptable
manner, such as use of a computer-
based random number generator.
Requirements for testing based on
reasonable cause or postaccident testing
also are severely circumscribed in order
to limit an employer's discretion in
administering such tests to employees.
Also, the FAA will review the actual
employer anti-drug programs, required
to be submitted to the agency in
accordance with provisions of the firal
rule, to ensure that discretion is in fact
limited in the administration of drug
tests under these programs. Cf. National
Treasury Employees Union v. Reagan,
No. 864058, slip op. at 14 (E.D.La. April
29, 1988} (holding that the
constitutionality of Executive Order
requiring Federal agencies to establish
drug testing programs for Federal
employees was not ripe for review since
each agency had not implemented a
finalized, particular plan).

The actual testing procedures that
each employer is required to implement
under this final rule also are tailored
narrowly to respect an employee’s
reasonable expectation of privacy. The
DOT procedures governing collection of
urine samples, which are based on the
DHHS guidelines, are carefully designed
to preserve privacy while protecting the
integrity of the sample. The final rule
contains a number of important
employee safeguards, including privacy
during collection under the majority of
circumstances, stringent laboratory
safeguards, and provisions for
challenging results. Other employee
drug testing programs incorporating the
collection and testing procedures of the
DHHS guidelines have been upheld
against constitutional attack. The DOT
procedures so closely resemble the
DHHS guidelines in all pertinent
respects that the Department of
Transportation is confident that these
procedures also will be upheld. See
American Federation of Government
Employees v. Dole, 670 F.Supp. 45
(D.D.C. 1987), appea! docketed, No. 87~
5417 (D.C.Cir. Dec. 11, 1987) (upholding
the constitutionality of the Department
of Transportation program for random
drug testing of safety- and security-
sensitive agency employees); National
Association of Air Traffic Specialists v.
Dole, 2 Ind.Emp.Rts. Cases (BNA) 68
{D.Alaska 1987) (denying a motion for a
preliminary injunction against the FAA’s
use of urinalysis drug testing as part of
an annual physical examination of the
agency's air traffic specialists).

Equally significant is the fact that
urine drug testing of sensitive safety-



Federal Register / Vol. 53, No. 224 / Monday, November 21, 1988 / Rules and Regulations

47023

and security-related employees is to be
conducted in the “context” of the
employment relationship. As the
Supreme Court has pointed out, “[t}he
operationa] realities of the workplace
*** may make some employees’
expectation of privacy unreasonable.”
O’Connor v. Ortega, 107 5.Ct. at 1498;
This is particularly important in
circumstances where the employee
works in an industry in which his or her
activities are subject to extensive
regulation. Thus, persons who work in
such “closely regulated” industries have
a “reduced expectation of privacy”
[New York v. Burger, 107 S.Ct. at 2648]
and, “in effect consent(] to the
restrictions placed upon them”
[Almeida-Sanchez v, United States, 413
U.S. at 271]. For these very reasons, two
Federal courts of appeals have upheld
urinalysis testing, in the absence of
particularized suspicion, in industries
where pervasive regulation has reduced
an employee’s expectation of privacy.
See Rushton v. Nebraska Public Power
Dist., 844 F.2d 562, 566 (8th Cir. 1983)
(nuclear plant operators); Shoemaker v.
Hande!, 795 F.2d 1136, 1142 (3rd Cir.),
cert. denied, 479 U.S. $86 (1986)
(jockeys); Policemen’s Benevolent
Ass'n., Local 318 v. Township of
Washington, 850 F.2d 133 (3rd Cir. 1988)
(police officers).

It is beyond dispute that aviation has
always been subject to pervasive
regulation by the government and by
employers themselves. As one Federal
district court has ncted:

[tThe rationale of the Third Circuit
upholding drug urinalysis for jockeys in order
to protect the integrity of horse racing is even
more compelling when the public need for air
safety is considered. If horse racing is
recognized as a closely or pervasively
regulated activity, then aviation activities
and the aviation industry are as much or
possibly more clasely regulated.

Indeed, the creation of a federal agency
charged with the responsibility for ensuring
safe air travel reflects the public interest in
air safety. * * * [Tlhe public perception of air
safety not only is critical to the airline
industry but to all who fly. * * * [C]lose and
pervasive regulation of aviation related
activities is well established and * * * air
safety relates to serious risk or hazards
which require close and constant attention.
National Association of Air Traffic Control
Specialists v. Dole, 2 Ind. Emp. Rts. Cases
(BNA) at 78.

The FAA recognizes that a number of
Federal and State courts have rejected
government-mandated drug testing
program of Fourth Amendment grounds.
However, even courts striking drug
testing programs have recognized that
drug testing is appropriate in other
contexts. See e.g., Lovvorn v. City of
Chattanooga, 846 F.2d at 1553-1554

{Martin, J.} (“When determining, then,
whether a mandatory drug search is
‘reasonable,” we believe that, as the
costs 1o society of an inpaired employee
increase, the requisite level of suspicion
that a drug problem exists decreases.”);
Policemen’s Benevolent Ass'n, Local 318
v. Township of Washington, 672 F.Supp.
779, 792 (D.N.J. 1987), rev'd, 850 F.2d 133
(3rd Cir. 1988} (“[T]he need to prevent a
major airline disaster presents a far
more compelling rationale than those
presented by the municipality in support
of testing its police officers."); American
Federation of Government Employees v.
Meese, No. C-88-1419-SAW (N.D.Cal.
June 16, 1988) (issuing a preliminary
injunction against a Bureau of Prison
plan to test randomly all agency
employees but nonetheless ncting that
“[tlhere are cases in which compulsory
drug testing may be justified in the
interest of public safety or security.”
Memorandum opinion at 2).

The FAA also is aware of the recent
Ninth Circuit decision holding
unconstitutional regulations
promulgated by the Federal Railroad
Administration—mandating blood and
urine tests of railroad employees who
are involved in certain train accidents
and fatal incidents and authorizing
breath and urire tests after certain
accidents, incidents, and rule
violations—because the rules do not
require a showing of “particularized
suspicion” drug or alcohol impairment
prior to testing. Railway Labor
Executive’ Association v. Burnley, 839
F.2d 575 (9th Cir.), cert. granted, 108
S.Ct. 2033 (1988). The Ninth Circuit
based its views, in part, on the
proposition that “* * * the vast bulk of
[railroad] safety regulation is directed at
owners and managers of railroads, not
employees.” Id. at 585. The U.S.
government disagrees with the Ninth
Circuit panel's decision, which is
contrary to rulings in other Federal
appellate courts. Moreover, contrary to
the Ninth Circuit's views of the Federal
Railroad Administration's jurisdiction
over railroad employees, FAA's
jurisdiction over employees in the
aviation industry is clear and should not
be subject to challenge on this basis.

The Supreme Court has granted the
government’s petition for a writ of _
certiorari in Railway Labor Executives’
Association v. Burnley and has ordered
that this case be argued this term “in
tandem” with National Treasury
Employees Union v. von Raab, 816 F.2d
170 (5th Cir. 1987), cert. granted, 108
S.Ct. 1072 (1988) {upholding drug testing
of applicants for critical safety or
security sensitive posiiions in the U.S.
Customs Service). Decisions in these
cases may not be forthcoming until the

spring of 1989. However, in the absense
of Supreme Court guidance, the FAA
remains convinced that the need for
drug testing by urinalysis in the aviation
industry to determine fitness for duty of
sensitive safety-or security-related
employees and, thereby, to ensure
public safety clearly outweighs the
privacy interest of individuals in this
class.

While not totally free from doubt, it is
the opinion of the Department of
Transportation that the FAA’s anti-drug
program, and similar regimens proposed
by other administrations within the
Department, will be determined to be
constitutional. The critical need for
properly-administered drug testing to
ensure that employees in the
transportation industry do not have
drugs or drug metabolites in their
system while performing sensitive
safety- and security-related functions
outweighs the reduced privacy interest
of these employees.

Lack of Evidence of a Drug Problem
in the Aviation Industry. Nearly every
commenter who opposes drug testing in
general, and random testing in
particular, and even commenters who
support the comprehensive drug testing
proposals, raise the issue of lack of
evidence of a drug problem in
commercial aviation. On this basis, the
commenters-assert that the FAA can not
justify the comprehensive propcsals
contained in the NPRM. ALPA, the
Aircraft Owners and Pilots Association,
(AOPA), and the organizations
representing flight attendants maintain
that the industry should police itself in
the area of drug use and abusa.

FAA Response. The FAA made no
attempt to obscure the lack of
widespread evidence of drug use or
abuse among commercial aviation
personnel. However, after publication of
the NPRM in the Federal Register on
March 14, 1988, federal investigators.
released preliminary data showing that
the captain of Continental Air Express
Flight 2286, which crashed in Durango,
Colorado on January 19, 1988, may have
been impaired by drugs while operating
the aircraft. A preliminary report of the
National Transportation Safety Board
(NTSB) indicates that toxicological test
resulis show that the captain of Flight
2286 had cocaine and a cocaine
metabolite in his system at the time of
the crash. Seven passengers and the
pilot and copilot died in the accident.

In 1983, the NTSB issued an Aircraft
Accident Report (NTSB/AAR-84/11) on
the crash of Central Airlines Flight 27 in
Newark, New Jersey, on March 30, 1983.
The NTSB determined that the probakie
cause of the crash of the Gates Learjet
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nonscheduled, cargo-carrying aircraft
included “impairment of the flight
crew’s judgment, decisionmaking, and
flying abilities by a combination of
physiological and psychological
factors.” The NTSB did not conclude
that drug-impaired performance was the
sole cause of the crash. However, the
report does state that test results
indicate that the captain had used
marijuana and the copilot had used, or
been exposed to, marijuana within the
24 hours preceding the crash. Also,
toxicological tests indicate that the
copilot's urine showed evidence of
contra-indicated use of an antihistamine
drug.

Additional evidence of illegal drug use
by individuals employed in the airline
industry appeared in the fall of 19885,
when a series of articles in the
Pittsburgh Press, based on interviews
with emergency room staffs at area
hospitals, highlighted 23 cases of airline
fiight crew drug abuse. Twenty of those
cases involved cocaine overdoses, two
were heroin reactions, and one dealt
with valium and alcohol. Twelve cockpit
crewmembers and eleven cabin
crewmembers were among those treated
by Pittsburg area hospitals for drug use.
Personnel at those hospitals also
indicated that they had treated
numercus cases of drug abuse among
non-flight employees, such as
mechanics. The Pittsburgh Press also
surveyed 17 drug treatment clinics
acruss the country and found that more
than 69 pilcts had been treated for
cocaine addiction. A subsequent FBI
investigation of drug use in the
Pittsburgh area produced evidence that
a number of airline employees, including
cockpit, cabin, and ground
crewmembers, had used cocaine,
marijuana, and other illegal drugs,
sometimes on duty or shortly before
reporting for duty.

The NPRM also included comments
by a Part 121 and Part 135 certificate
holder that implemented an
unannounced drug testing program
applicable to its employees. This
company reported that 2.5 percent of its
180 pilots and 4 percent of its 240
mechanics tested positive for a trace, or
more, of illegal drug in their system.
Data from the airline industry regarding
preemployment screening of applicants
for various positions indicate that the
number of positive drug tests ranges
from 4.2 percent to 20 percent with
results as high as 25 percent to 30
percent in some geograrhical locations.

Although this data does not show an
overwhelming drug problem in
commercial aviation, it does show
concrete evidence of drug use in the

commercial aviation sector. The FAA
recognizes that commercial aviation
personnel operate in a professional and
highly-regulated environment. However,
pursuant to the FAA's statutory
mandate to ensure aviation safety, the
FAA also must acknowledge that
commercial aviation personnel are not
immune io, nor insulated from, drug use
or abuse that may affect safety-critical
job performance. The FAA believes that
any drug use in commercial aviation
warrants preventive and proactive
intervention by the FAA to ensure
aviation safety. The FAA believes that
this view is not inconsistent with the
increasing awareness of several
aviation employers who currently have,
as disclosed in their comments, basic
drug testing and employee rehabilitation
programs for their employees.

Although not a universally-expressed
opinion among the commenters, ATA
“fully embrace[s] the philesophy.,
expressed in the NPRM, that individuals
who wish to work in aviation activities
that involve the safety of passengers, co-
workers, and others must not use illicit
drugs, even while off-duty.” Several
commenters, including RAA, note that to
the extent any drug use is occurring in
the aviation industry, it is a “safety
issue and it is well within the purview of
the FAA to develop a comprehensive,
nationally applicable set of regulations.”
The Equal Employment Advisory
Council (EEAC) believes that the
workplace is an appropriate
environment to intervene in the process
of individual substance abuse. EEAC
also believes that the FAA has correctly
concluded that the purpose of drug
testing is not to determine that an
employee is impaired by drugs at the
time of testing. Instead, testing is used to
enable an employer rationally to
determine if an employee has used drugs
and to conclude reasonably that there is
a possibility of future impairment based
on subsequent use.

Comments that the Proposed Rules
are Politically-Motivated. The FAA
received many comments that state that
the comprehensive anti-drug program
proposed by the FAA is based solely on
political perceptions and goals. The
commenters stress that DOT and the
FAA have surrendered to the public
hysteria over drug use and unfavorable
press reports of drug use in the aviation
industry.

FAA Response. Because this issue is
raised so frequently by the commenters,
the FAA chooses to address these
comments although they are beyond the
scope of the rulemaking. The war
agamst drugs is one of this
Administration’s top priorities. Also,

Congress has enacted a substantial
amount of legislation to address the use,
distribution, importation, and
interdiction of drugs in the United States
and is considering enactment of
additional legislation. Moreover, a
significant number of public opinion
polls indicate that the American public
is deeply concerned about the effect of
drug use by individuals in critical safety
occupations, including aviation. The fact
that the Administration, Congress, and
the public are concerned about drug use
is noteworthy. However, the FAA is
issuing the comprehensive anti-drug
program in this final rule because it is
consistent with the FAA’s statutory duty
to promulgate minimum standards to
ensure and promote aviation safety.

DHHS Guidelines. The FAA received
numercus comments, including
comments from drug testing laboratories
and companies supplying drug testing
equipment, on the guidelines for drug
testing promulgated by the Department
of Health and Human Services (DHHS).
Many of the commenters state that the
certification requirements for drug
testing laboratories are too rigid
because the DHHS guidelines require
laboratories to have the capability to do
both initial and confirmaticn testing at
the same laboratory site. The Director of
the Santa Maria Public Airport District
and Psychemedics Corporation, a
commenter at the San Francisco public
hearing, suggest that the FAA use
analysis of hair, in lieu of urinalysis
testing, to test for drugs on the basis that
hair analysis may be more accurate and
more reliable. Psychemedics
Corporation proposes that analysis of
hair samples would produce more
complete results because hair contains a
“longitudinal” history of drug use that
could reveal drug use in excess of 90
days before anelysis. This commenter
also notes that the two-step process of
immunoassay and GC/MS analysis
would still be used; the only change
would be the material that was
analyzed. Federal Express strongly
opposes implementation of the DHHS
guidelines because they are overly-
burdensome on carriers with operations
in multiple locations.

Some commenters also state that a
split sample should be obtained from
each individual in order to ensure the
accuracy of the analysis. Several
commenters raise the issue that
specimens may be used by an employer
to test for physiological states, including
epilepsy and pregnancy, to discriminate
against applicants and employees. A
few commenters consider the
requirement of “monitored” specimen
collection, whether by listening to or
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directly observing an individual, to be
embarrassing and intrusive.

The AMA oproses the proposal to
require empioyers to comply with the
DHHS guidelines. The AMA states that
these requirements would result in an
undue hardship on aviation medical
examiners who must compiy with chain-
of-custody procedures designed to
ensure the integrity of the specimen.

The NTSB strongly concurs in the
requirement that drug testing
laboratories that analyze specimens
pursuant to the drug testing program
must meet the scientific and technical
DHHS guidelines and must be certified
by the Department of Health and
Human Services. Insofar as the DHHS
guidelines are inconsistent with cther
NTSB comments, the NTSB recommends
that the FAA revise the guidelines for
the industry drug testing program. ATA
agrees that only DHHS-approved labs
should be used for analyzing specimens
but that the DHHS guidelines should be
tailored to accommodate the particular
needs of the aviation industry.

The SYVA Company and Drug
Screening Systems, Inc. submitted
comments to the FAA on the DHHS
guidelines. Both companies are involved
in the manufacture and supply of drug
screening systems and equipment. These
companies urge caution in the FAA's
proposal to adopt the DHHS guidelines
based on the resirictive and possibly
burdensome nature of the requirements
on employers required to conduct drug
tests pursuant to the rule. These
companies address several issues,
including batch requirements, on-site
collection, threshold drug levels, and
development of new testing procedures
not permitted under the current DHHS
guidelines.

IFFA feels strongly that the Enzyme
Multiplied Immunoassay Technique
(EMIT) test should not be used as part of
laboratory analysis of specimens
because the test detects only the
presence of a drug metabolite of the
active drug and it often results in false-
positive results, false-negative results, or
misidentified results.

ALPA generally supports the proposal
to make the DHHS guidelines applicable
to collecticn and analysis of specimens.
However, ALPA believes that the FAA's
regulation should contain additional
employee safeguards. First, the
regulation should require split samples
during collection. Second, the regulation
should require that threshold drug levels
determined by a confirmation test be
consistent with the initial test to account
for quantitative discrepancies in test
results that are not attributable to
deterioration of the sample. Third, ALPA
suggests that an employee should be

able to present the results of an
independent test result to an MRO
during review of test results to
determine the validity of a positive test
result. Fourth, the regulation should
allow labor and management, through
collective bargaining, to inspect
laboratories and to perform quality
control and administrative functions
related to any anti-drug program.

Labor unions, including TWU and the
Teamsters Union, advocate
development and implementation of
separate or additional guidelines to
safeguard the selection and performance
of laboratories analyzing specimens for
drugs or drug metabolites.

EEAC believes that the DHHS
guidelines are a valuable contribution to
the goal of establishing procedural
norms in collection and testing of
specimens. However, EEAC believes
that employers should establish
individual procedures to ensure the
integrity of a sample and its analysis.
EEAC emphasizes that it is
inappropriate for the FAA to impose
such detailed requirements on private
employers.

FAA Response. In the NPRM, the FAA
proposed that all collection of
specimens and drug testing take place in
accordance with the “Mandatory
Guidelines for Federal Workplace Drug
Testing Programs” published by the
Department of Healih and Human
Services (53 FR 11970; April 11, 1988).
The DHHS guidelines describe the
collection and testing procedures
applicable to all drug testing in the
Federal government, and they include
safeguards for the accuracy and privacy
of collection and testing.

The Department of Transportation has
determined that certain modifications of
the DHHS guidelines are appropriate in
the context of this and otker DOT-
operating administration drug-free
workplace regulations. The result will
be the BOT “Procedures for
Transportation Workplace Drug Testing
Programs,” which will be codified at 49
CFR Part 40. These DOT procedures are
intended to preserve, to the greatest
extent practicable, the important
safeguards provided by the DHHS
guidelines.

Some of the modifications to the
DHHS guidelines will be editorial in
nature (e.g., references to
responsibilities of “agencies” are
changed to references to “employers”).
Other modifications are intended to take
into account differences in the situations
of Federal agencies and DOT-regulated
industries. For example, in testing at
remote sites, DOT-regulated industries
may find it necessary to conduct some
kinds of testing in medical facilities or

through the use of mobile units, rather
than the more permanent collection sites
contemplated by the DHHS guidelines.
It may not be practicable for regulated
employers to maintain on-site
permanent logbooks. Consequently the
DOT procedures would permit
alternative collection and recordkeeping
procedures in these circumstances.

The Office of the Secretary in the
Department of Transportation will
publish elsewhere in today’s Federal
Register an interim final rule with
request for comments entitled,
“Procedures for Transportation
Workplace Drug Testing Programs,” that
will codify the Department of Health
and Human Services guidelines for drug
testing at 49 CFR Part 40. This new part
will set forth requirements for such
things as specimen collection
procedures, laboratory procedures, and
quality assurance and certification
procedures. The rule will provide
guidance on how this rule shall be
implemented.

During the comment period on the
FAA's NPRM, and those rules proposed
by other DOT operating administrations,
comments were received concerning the
DHHS guidelines. These comments are
noted in this preamble and also will be
transferred to the Department of
Transportation to be incorporated in the
docket for the Office of the Secretary
(OST) interim final rule creating 49 CFR
Part 40. OST will respond to those
comments, as well as comments
received during the comment period for
Part 40, in its notice following the end of
that comment period.

The FAA proposed only urine testing
in the proposals contained in the NFRM.
The suggestion of drug testing using
analysis of hair specimens raises an
issue within the expertise of the
Department of Health and Human
Services. Thus, at this time, DOT and
the FAA do not intend to deviate from
urinalysis as the technique for
determining the presence of drugs or
drug metabolities in an employee’s
system.

The FAA acknowledges the AMA
comments regarding the inability of all
aviation medical examiners to comply
with the collection and chain-of-custody
procedures contained in the DHHS
guidelines due to the lack of apprapriate
facilities for collection. The FAA does
not agree with the AMA that the
requirements are overwhelming or
overly-burdensome. Although the AMA
was not specific regarding its oljection
to the collection and chain-of-custody
procedures, DOT has included
provisions in the DOT procedures to
address some of the difficulties
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associated with collection and chain-of-
custody procedures that may not have
been appropriate for private entities.
However, the FAA and DOT believe
that strict collection and chain-of-
custody procedures are critical to ensure
the integrity and identity of a specimen
provided by an employee. Thus, DOT
kas retained these protections in its
modification of the DHHS guidelines.
Moreover, only those aviation medical
examiners who choose to provide this
service to commercial aviation
personnel during a physical examination
are required to conform to the minimum
procedures contained in the DOT
procedures.

Consistent with the suggestion of the
NTSB and other commenters, the
Department of Transportation will
modify the DHHS guidelines to tailor the
provisions for application by private
entities. The DOT procedures will not
modify the basic, technological aspects
of the rule {e.g., DHHS certification of
laboratcries, testing methodologies,
collection procedures, and chain-of-
custody procedures). Any arguably
substantive changes from the DHHS
guidelines will be included only to
reduce practical and administrative
burdens on private entities. These
changes will be discussed in an
anciliary document published by the
Department of Transportation in the
Federal Register. DOT and the FAA
believe that the DOT procedures will
provide adequate and appropriate
procedures for collection and testing of
samples. Alihough the FAA anticipates
that the DOT procedures will prove to
be an effective and efficient method of
collection and testing, experience under
the testing program or & change in the
circumstances or needs of the industry
may warrart further regulatory revisicns
in the future.

Accuracy of Drug Test Results. Many
commenters base their opposition to
drug testing on the perceived inaccuracy
of analysis and test results. The
commenters include the issues of false-
positive test resulis, passive inhalation
cf illicit drugs, misidentification of licit
drugs, and ingestion of food substances,
including poppy seeds, resulting in a
positive drug test result.

FAA Response. The FAA is aware of
these expressed concerns because each
of these issues surfaced in the early
1980s with the first series of drug testing
programs introduced in the military and
the private sector. In the early years of
drug testing and analysis, laboratory
security and analytical procedures had
not reached today’s level of
sophisticaticn. False-positive test results
cccur primarily in analysis of a

specimen during an initial screening
test, although contemporary screening
tests, such as immuncassay tests, have
become extremely accurate and
approach 99 percent accuracy levels.
Despite its increased accuracy, the
initial screening test remains a less
expensive test used only to yield a
preliminary indication of the possible
presence of drugs or drug metabolites. In
order to ensure the integrity and
accuracy of any test result, each positive
initial screening test result must be
confirmed using GC/MS aanalysis or
another confirmatory procedure that
may be subsequently approved by
DHHS and incorporated into the DOT
procedures. The GC/MS confirmation
test is an extremely accurate and
sophisticated test and is virtually error-
free when used in compliance with the
DHHS guidelines. The DOT “Procedures
for Transportation Workplace Drug
Testing Programs” (49 CFR Part 40), will
be essentially identical to the
“Mandatory Guidelines for Federal
Workplace Drug Testing Programs”
published by the Department of Health
and Human Services on April 11, 1988.

Employers must comply with the DOT
procedures when conducting a testing
program pursuant to the final rule. Like
the DHHS guidelines, the DOT
procedures will provide a system of
checks and balances during collection
and analysis of specimens. This system
ensures the integrity and accuracy of the
tests using appropriate scientific
methods and rigid chain-of-custody
procedures. An employer may only use
a laboratory that complies with the DOT
procedures. Also, an employer may only
use a laboratory that has been certified
by DHHS to process and analyze
specimens required by the FAA rule.
The DOT procedures regarding testing
methodologies and technical matters
will be identical to the DHHS guidelines.
Thus, employers will be able to use any
DHHS-certified laboratory since the.
laboratories will not necessarily be
required to use different analytical
techniques and testing methodologies
for different entities conducting testing.
The Department of Transportation
expects that sufficient laboratories will
have been certified for drug analysis by
the Department of Health and Human
Services by early 1989. However, the
FAA will extend the compliance dates
contained in this final rule if DHHS has
not certified a sufficient number of
laboratories to efficiently and accurately
process and analyze specimens
pursuant to the requirements of this final
rule. -

Since the mid-1980s, laboratories have
become increasingly sophisticated in

their analytical methods and chain-of-
custody procedures. Many laboratories
have compiled extensive records
demonstrating scientific accuracy and
protection of individual specimens. For
example, CompuChem Laboratories, a
major drug testing laboratory, has
analyzed over 500,000 urine samples,
conducting discrete testing for nine
different drugs which resulted in nearly
five miilion distinct analyses of these
specimens, since 1980. CompuChem also
has analyzed approximately 750,000
urine samples for the presence of two
different drugs, resulting in nearly 1.5
million analyses of these specimens,
pursuant to its contract with the
military. None of the over six million
analyses performed for DOT, the
military, and other private and public
entities has resulted in a false-positive
test result.

In late 1987, a CompuChem clerical
worker incorrectly labeled two samples
that belonged to DOT employees.
Within hours after the test results were
questioned by the medical review
officer, CompuChem and the medical
review officer had identified and
corrected the error. CompuChem was
not satisfied with its prompt resolution
of the error. As stated in its comment to
the NPRM, CompuChenm has instituted
an additional system of review, by
CompuChem personnel and computer
checks, to ensure that “* * * this one in
a million error will not reoccur.”

Another drug testing firm, PharmChem
Laboratories, has conducted over eight
million nonmilitary drug tests
natienwide. In its statement to the FAA
during the public hearing held in San
Francisco on June 9, 1988, PharmChem
notes that several courts have
determined that the GC/MS
confirmation test is “virtually 100
percent accurate, assuming that proper
chain-of-custody procedures are
followed.”

The FAA does not believe that the
issue of “passive inhalation” of
marijuana smoke will prove to be a
significant issue leading to false-positive
test results. First, PharmChem'’s
statement indicates that the DHHS
threshold levels that would result in a
positive drug test result for the presence
of marijuana or marijuana metabolites
(to be incorporated completely and
without change in the DOT procedures)
are set at a level sufficiently high to
preclude the possibility of a positive test
result based on passive inhalation of
marijuana smoke. Second, studies
conducted to simulate the conditions
that result in passive inhalation have
been conducted in artificially-devised
and extremely confining areas that were
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poorly ventilated. Also, in order to
obtain a positive test result, testing was
conducted immediately after this
prolonged and intensive exposure ta the
marijuana smoke. Based on the FAA's
knowledge of these studies, the FAA has
concluded that it is highly unlikely that
the identical circumstances would be
encountered or accurately reproduced
outside a laboratory.

Finally, the FAA believes that the
safeguards that will be provided in the
DOT procedures and by the medical
review officer (MRO) review process,
which are essentially identical to the
DHHS guidelines, will preclude
misidentification of food substances or
licit drugs that might produce a false-
positive test result. The DOT procedures
will provide an individual with an
opportunity to report any legal or
preseription drugs that he or she may be
taking at the time of collection of the
specimen. The MRO's broad authority to
interpret each confirmed positive test
result, to evaluate an employee based
on the MRO's knowledge of drug abuse
disorders, and to verify that a confirmed
positive test result is accurate should
preclude misidentification of food
substances or licit drugs taken in
accordance with a valid prescription. In
summary, the FAA believes that the
two-step testing process, coupled with
the DOT procedures, provides a process
by which an individual is protected from
erroneous false-positive drug test
results.

Preemployment Testing. Most
organizations and individuals do not
object to the concept of preemployment
testing. AOPA supports preemployment
testing at the discretion of the employer.
Operators who hire pilots or
crewmembers pursuant to short-term
contracts believe that a preemployment
test is burdensome if required each time
a pilot is rehired pursuant to a new
contract. These entities suggest that
preemployment tests be given only at
the time of training or placement on a
bid list for contracts.

Suburban Airlines has required
preemployment testing of all flight crew
applicants for over a year. Suburban
supports 100 percent preemployment
testing of the aviation employees
proposed in the NPRM. The Director of
the Santa Maria Public Airport District
also supports preemployment testing
and suggests that preemployment testing
be implemented immediately.

The Soaring Society of America (SSA)
believes that small business employers
should have the option of requiring
preemployment drug testing as a
condition of employment. SSA feels that
preemployment testing should be
optional because applicants can

circumvent detection in a
preemployment drug test merely by
abstaining from drug use for a short
period of time before the preemployment
test.

FAA Response. The FAA believes that
preemployment testing is a necessary
component of an effective anti-drug
program. Pursuant to the rule, a
preemployment drug test is required
only when an applicant has been
selected for employment in a sensitive
safety- or security-related position with
the employer. The preemployment
testing provision does not require an
employer to test each applicant for a
sensitive safety- or security-related
position. The rule simply states that an
employer may not hire an applicant to
perform sensitive safety- or security-
related functions unless the applicant
has passed a drug test. Therefore, the
employer need only test an applicant
before actually hiring the applicant for a
sensitive safety- or security-related
position.

The FAA has revised the proposed
rules in ways which should ease the
burden on operators who frequently
rehire employees pursuant to short-term
contracts. The FAA believes that the
central issue regarding the frequency of
preemployment testing is the continuity
of an employee’s involvement in an
employer’s drug testing program. An
employer is required to conduct a
preemployment test only the first time
that an employee is hired pursuant to a
contract with that employer so long as
the individual remains in the employer's
program, even during periods between
contracts. The individual, thus, would be
subject continuously to drug testing. In
addition, so long as an emplcoyee is
subject to an FAA-approved anti-drug
program, another employer may use that
employee to perform sensitive safety- or
security-related functions. Thus, an
individual who participates through a
consortium would be able to provide
services on a contract basis to multiple
employers without having to submit to
subsequent preemployment tests or to
participate in another employer's drug
testing program. If an employee has not
been continuously subject to an FAA-
approved anti-drug program, an
employer would be required to conduct
a preemployment drug test.

In the FAA'’s opinion, it would be
permissible for an employer to allow a
contract emplayee to continue in the
emplayer’s anti-drug program after
termination of a contract. Particularly in
the case of an employer who hires
employees pursuant to a series of short-
term contracts, both the employer and
the employee benefit if the employee is
continuously subject to a drug testing

program. The employer could “rehire”
the employee at any time but would not
be required to give the employee
another preemployment drug test. In
addition, the employee could perform
sensitive safety- or security-related
functions for another employer on a
temporary basis but would not be
required to participate in another
employer’s anti-drug program or to
submit to another preemployment drug
test. To the extent that the employee is
not covered by an FAA-approved anti-
drug program, an employer would be
required to conduct a preemployment
drug test before the employee could be
hired by a subsequent employer or
rehired by a previous employer.

Periodic Testing. AOPA believes that
periodic drug testing should not be part
of an employer’s drug testing program
but should only be conducted based on
the reasoned judgment of an aviation
medical examiner. RAA supports
periodie testing during medical
certification at least once each calendar
year. RAA believes that the employee
should bear the cost of the periodic test.
Federal Express does not oppose
periodic testing but believes that it
should be unrelated to the FAA medical
examination.

The AMA opposes periodic drug tests
as part of a routine medical examination
because compliance with collection and
chain-of-custody procedures, such as
those contained in the DOT procedures
and the DHHS guidelines, would be an
undue burden on aviation medical
examiners.

ATA stated that its association is not
convinced that periodic testing
effectively deters illicit drug use because
of the relative ease with which this test
can be circumvented by abstinence.
SSA generally does not endorse periodic
testing because an employee can avoid
detection by relatively short-lived
abstinence before any announced
periodic test.

FAA Response. The FAA agrees with
the commenters that announced periodic
testing can be circumvented by an
employee’s abstinence from drug use.
However, periodic testing does enable
an employer to identify those employees
who are so heavily-dependent on drugs
that they are unable to abstain from
drug use for even a short period of time
prior to a periodic test.

The FAA has modified the periodic
testing requirement of the regulation.
Under the proposed regulation, an
employee who holds a medical
certificate would have been required to
submit a specimen for drug testing as
part of each medical examination
required pursuant to Part 67. The revised
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section makes it clear that an individual
is required to submit a specimen for
drug testing during the first medical
examination of the employee during the
calendar year after implementation of
the anti-drug program. Therefore, pilots
who hold Class I medical certificates,
who are required to have periodic
medical examinations at 6-month
intervals, must be tested only once
during one of the medical examinations
of the year pursuant to the anti-drug
program.

The revised section also states that an
employer may discontinue periodic
testing after the first year of program
implementation when the employer has
implemented its random testing program
according to the implementation
schedule and, therefore, is conducting a
significant number of random tests. The
periodic testing requirement will ensure
that all current employees who hold
medical certificates will be tested once
during the first year of implementation
of an employer's anti-drug program;
most of the employees who hold medical
certificates also will be subject to
random selection for testing during part
of the first year of implementation. The
majority of random testing programs
will be operational after the first year of
implementation and periodic testing,
which is less effective than random
testing, will no longer be a necessary
component of an employer’'s anti-drug
program. The FAA anticipates that these
revisions will provide maximum drug
.detection capability and ease the
transition to a full random testing
program. The FAA considers the
revision to be appropriate to relieve
some of the significant economic and
administrative burdens noted by the
commenters who believe that periodic
testing is an ineffective and ineffective
drug deterrent.

Random Testing. Most individual
commenters oppose random testing for a
variety of reasons. Among these reasons
is the lack of evidence of drug use or
abuse in aviation to warrant random
testing, invasion of individual privacy,
and violation of constitutionally-
protected rights.

AOPA opposes random testing
primarily on the basis of the unsettled
constitutional issues surrounding
random testing and the burden imposed
by this testing method on law abiding
citizens. AOPA suggests that the FAA
delay promulgation of a final rule until
the issues raised by random testing are
substantially resolved by the Supreme
Court in Railway Labor Executives’
Association v. Burnley and National
Treasury Employees Union v. von Raab
(cited previously). AOPA states that, by

awaiting any Supreme Court decision,
the FAA could ensure that the final rule
is in conformity with guidance
enunciated in the Supreme Court's
opinion in Burnley and von Raab. One
commenter submitted comments
individually, as national litigation
counsel for AOPA, and on behalf of the
California Aviation Council and the
Orange County Aviation Association.
This commenter states that the NPRM is
an unconstitutional invasion of privacy
and a violafion of an individual's
procedural due process rights. The
commenter believes that the NPRM
should be withdrawn to await the
Supreme Court’s impending decisions,

The AMA supported random testing
only as part of a comprehensive
rehabilitation program. The AMA
believes that random testing is not cost
effective, is unnecessarily intrusive, and,
without confirmation testing, random
screening tests are inaccurate.

In addition to soliciting comments on
the general concept of random testing,
the FAA solicited comments on an
appropriate random testing rate of up to
125 percent. Several small business
entities, including TEMSCO Helicopters,
Inc., Henson Airlines, and Tramco, Inc.,
oppose the random testing requirement
based on the financial and
administrative burdens associated with
a 125 percent testing rate, transportation
of employees to the collection site, and
replacement of personnel during testing.
TEMSCO Helicopters suggests that a
random testing rate of 10 percent will
enable the industry to determine if there
is a drug problem in aviation without
overburdening the industry. RAA also
believes that a 125 percent random
testing rate is overreaching and
unwarranted; however, if the FAA
proceeds with a random testing
provigion, RAA suggests that a 50
percent random testing rate is
appropriate. Although Suburban
Airlines strongly supports random
testing, Suburban believes that a 50
percent random testing rate of the
employees proposed in the NPRM would
relieve the unjustifiable economic
burden on a cost-benefit basis. ERA
Aviation, Inc., a Part 121 and Part 135
certificate holder operating more than 12
helicopters and 12 airplanes, believes
that unannounced random testing is the
most effective deterrent to drug abuse.
However, ERA questions a requirement
to randomly test 125 percent of the
employees on an annual basis. ERA
believes that random testing of 25
percent to 50 percent of the affected
employee groups, coupled with periodic
testing. would provide a sufficient

deterrent to drug use if the penalties for
positive test results were severe.

NTSB opposes the random testing
requirement of the proposed rules.
However, if random testing were
included-in the final rule, the NTSB
believes that a relatively high random
testing rate would be a more effective
deterrent to drug use. The acting
Chairman of the NTSB did not concur
with the NTSB's position regarding
random testing; the acting Chairman
supports random testing provided that
the random testing rate is sufficiently
high to serve as a deterrent to drug use.

ATA, American Airlines, and Delta
Airlines support the FAA’s mandatory
random testing provision because it
would provide the maximum deterrent
effect to illicit drug use. ATA supports a
random testing rate of 50 percent based
on a review of Department of Defense
and private industry drug testing
programs. American Airlines also
supports the mandatory random testing
provision and a 125 percent random
testing rate. A consultant to American
Airlines on the issue of drug abuse
prevention in the workplace, who
submitted an affidavit attached to
comments by American Airlines, is
convinced that random drug testing is
“the only powerful and proven means of
detecting drug use and drastically
reducing drug use and thereafter
preventing further drug problems from
occurring.” On the other hand, Federal
Express states that random testing
should be permitted, but not mandated,
by regulation. Federal Express states
that if the FAA ultimately mandates
random testing, carriers should be
allowed to choose a random testing rate
between 15 percent to 50 percent.
Federal Express also believes that
carriers should be free to set different
random testing rates for different groups
of employees.

There was almost universal
opposition to random testing by unions
and organizations representing
employees. ALPA, the Transport
Workers Union of American {TWU), and
the International Brotherhood of
Teamsters (Teamsters Union) are
adamantly opposed to random testing.
ALPA (Council #12) concurs in ALPA’s
general opposition to random drug
testing of professionals in the aviation
industry. The Teamsters Union states
that a drug testing program is a change
in working conditions which, in
accordance with Federal labor law, is a
mandatory subject of collective
bargaining.

SSA does not oppose random testing
of employees. However, in order to
provide a workable and effective anti-
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drug program for small business, SSA
suggests that entities employing 12 or
fewer full-time employees be exempted
from the random testing requirement.
SSA defines “full-time employees” as
those individuals who work for an
employer at least 30 hours per week or 5
days per week and have maintained that
schedule for at least 90 days.

One commenter, who spoke at the San
Francisco public hearing on June 9, 1988,
has been a practicing physician for 24
years and has devoted the past seven
years ta the exclusive pracfice of
aviation medicine. This commenter has
worked regularly with EAP
representatives and has been involved
with “* * * hundreds of airline
employees before, during and after
treatment for drug and alcohol
dependencies.” Based on the
commenter’s extensive experience in
drug and alcohol use by aviation
employees, he observes that the present
system of relying on “* * * peer and
supervisory identification, and a highly
visible employee assistance program,”
and on a scheme of “preemployment,
for-cause and fitness-for-duty drug
testing, enables significantly impaired
employees to remain in the workforce.”
Therefore, this commenter concludes
that.in order to eliminate those
remaining risks, “* * * there is nothing
more we can do short of random
testing.”

FAA Response. While noting the
constitutional issues surrounding the
issue of random testing discussed
previously, the FAA continues to believe
that unannounced testing based on
random selection is a fundamental
component of an effective drug testing
-program.-Unannounced, random testing
has proven to be an effective deterrent
to drug use and will provide safety
benefits to the aviation community by
reducing or eliminating drug use by
sensitive safety- or security-related
aviation personnel. Unannounced,
random testing programs initiated by the
military, including the Coast Guard. and
private industry show declining drug
use, evidenced by a decrease in the
number of individuals who test positive
for drugs, over the course of the drug
testing program.

The FAA received many comments
regarding the proposed random testing
rates. Several commenters suggest a
random testing rate of 125 percent
because that rate would result in the
most significant deterrent to drug use in
the aviation industry. However, other
commenters who address this issue
believe that a 125 percent random
testing rate would be excessive and
would impose a significant economic

burden, particularly on small aviation
businesses. The commenters propose a
range of random testing rates starting at
10 percent annually. The majority of the
commenters suggest that an annual 50
percent random testing rate for the
aviation industry is appropriate. These
commenters believe that the 50 percent
testing rate accomplishes several goals
consistent with the intent of the
proposal.

In response to the commenters, the
FAA has substantially revised the
random testing proposal in the NPRM in
order to reduce the practical and
administrative burdens associated with
initiating an unannounced testing
program based on random selection of
employees. The FAA's approach also is
designed to provide a random testing
rate that balances cost effectiveness and
burdens on employees and employers
but still results in an effective acd
credible deterrent to drug use.

For some employers, particularly
those with a large number of employees
subject to drug testing, it may be a
substantial burden to move from no
random drug testing of employees
directly to random testing of 50 percent
of the covered employees. For example,
if required to have tested 50 percent of
&ll covered employees by the end of the
first year, employers might have ta test
at rates far above a 50 percent rate
toward the end of the year, to make up
for lower rates at the beginning of the
year. Employers should be permitted to
start the program at a lower testing rate
and work up to a 50 percent rate as
experience is gained and the testing
procedure becomes administratively
routine, The FAA does not want to
create a situation which might lead to
inadvertent mistakes by requiring initial
unannounced testing based on random
selection at too high a rate.

The firal rule, therefore, provides an
implementation procedure that would
allow employers to phase in
unannounced drug testing based on
random selection of employees during
the first 12 months in which tests are
raquired to be conducted. Employers
would not be required to reach an
annualized rate of 50 percent until the
last test collection of the first year of the
program. The total number of
unannounced tests based on random
selection of employees during the first
12 months of the employer’s testing
program would have to equal at least 25
percent of the covered employee
population. Also, the employer is
required to space the tests reasocnably
throughout the year. This approach will
provide a sufficient level of deterrence

to drug use and will permit the employer
to phase in the 50 percent rate.

Suppose, for example, that an
employer has 1000 sensitive safety- or
security-related employees. At a 50
percent annual rate, the employer would
be required to conduct 500 unannounced
tests based on random selection during
a year. Under the phased approach,
however, the employer could conduct
only a few drug tests at the beginning of
the program and then gradually increase
the number of tests until, by the end of
the first year, the annualized rate of 50
percent was achieved. Thus, if the
employer’s drug testing plan
contemplated administration of
unanncunced tests based on random
selection on 12 occasions during the
year, the employer would need to collect
42 urine specimens for analysis (500
divided by 12) on the last occasion, but
could collect fewer specimens until then,
Overall, the employer would have to
collect at least 250 specimens for
analysis during the first year. In
subsequent years, the employer is
required to maintain the 50 percent
annualized rate for unannounced testing
based on random selection of
employees.

The FAA believes that the final rule
provides a moderate, but substantial,
level of testing based on random
selection that enables an emplayer to
increase random testing gradusally
during the first year of program
implementation. During subsequent
years of the program, the employer must
maintain an annualized rate cf 50
percent of the covered employees. In
order to determine the appropriate
number of employees that must be
tested to reach the appropriate
“annualized rate"” for the random testing
program, the employer shall refer to the
number of employees subject to the rule
at the beginning of a calendar year.

At this time, the FAA believes that
this phased program, ultimately reaching
a testing level equivalent to 50 percent
of the covered employees, will provide a
sufficient deterrent to drug use without
imposing an undue economic or
administrative burden on employers and
employees subject to the requirements
of the regulation. In addition, the
program will preduce a sufficient data
base at different annualized rates and
testing levels for the FAA to analyze the
scope of any drug problem in the
commercial aviation industry generally
or within any particular sector of the
commercial aviation community.
Analysis of the random drug testing
data submitted by an employer will
allow the FAA to determine if the
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random testing program should be
revised in any manner.

The phased program and the final 50
percent random testing rate is consistent
with the random testing program
currently applicable to safety- and
security-sensitive employees of the
Department of Transportation. DOT's
random testing program began in
September 1987; the random testing rate
has gradually increased and will reach
an annualized rate of 50 percent by
October of this year. Data from
September 1987 to the present show that
the current detection rate found as a
result of DOT's random drug testing
program is 0.83 percent; data from
February 1987 to the present show that
the current detection rate for FAA and
DOT's periodic {e.g., scheduled) testing
program is 0.012 percent.

According to the provisions of the
final rule, all .employers are required to
randomly select & sufficient number of
employees to enable the employer to
conduct unannounced testing of
employees who perform sensitive
safety- or security-related duties for the
employer at the appropriate rate during
the calendar year. In order to conduct
enough tests to reach the required
percentage, an employer may be
required to select a number of
employees who perform a sensitive
safety- or security-related functions for
unannounced testing that is in excess of
the actual number to meet the required
percentage. Selection of a greater
number of employees enables the
employer to reach the appropriate
annualized rate despite absences due to
vacations and medical leave or
absences due to an inability to reach a
collection site resulting from travel or
duty requirements.

If a consortium has been established
among employers or operators, the
consortium would be required to select
and to test the appropriate rate of the
aggregate total of employees subject to
the final rule who are covered by the
consortium. The testing rate of the
consortium will be attributed to each
employer participating in the
consortium. In the FAA’s opinion, the
consortium’s testing rate can be
attributed to each participating
employer, although less than the
appropriate percentage of the employees
of a particular employer has been tested
during a calendar year, without
significantly decreasing the deterrent
effect of a random testing program. An
employer or consortium that develops a
random selection scheme involving
preliminary selection criteria, such as
geographical zones, must specify these
schemes or variations in the employer's

anti-drug plan. The FAA realizes that
these variations may provide
administrative ease for an employer.
However, the FAA must review these
variations to ensure that the scheme
does not dilute the required annualized
rate required by the final rule.

The FAA received comments from
small aviation businesses regarding the
difficulty of testing a large number of
employees on a random basis during the
first year of implementation of the rule,
In response to these comments, the FAA
substantially revised the provisions of
the proposed rule. Certain Part 135
certificate holders whose total
workforce includes 11 to 50 sensitive
safety- or security-related emnloyees
are given additional time to submit a
random testing plan and to ensure that
the appropriate percentage of the
sensitive safety- and security-related
employees are subject to unannounced
drug testing on a random selection basis
during a calendar year. The FAA
encourages these employers to develop
a comprehensive random testing plan as
soon as possible. As discussed later,
Part 135 certificate holders that employ
10 or fewer covered employees and
those individuals or entities listed in
§ 135.1(b), who are otherwise exempt
from the requirements of Part 135 but
are included in the final rule because
they are engaged in operations for
compensation or hire, are given
additional time to develop and
implement an anti-drug program that
includes random testing. The FAA notes
that the final rule does not restrict the
ability of these employers to submit a
random testing program, and to
implement that program, earlier than the
timeframes contained in the final rule.

Some commenters address the issue
of the difficulty in developing an
efficient and successful random testing
program. The FAA notes that the rule
provides flexibility to an employer to
begin the random testing program at a
lower random testing rate so long as the
required percentage of covered
employees have been selected on a
random basis and have been tested by
the end of the first year after approval of
the employer’s anti-drug program or
random testing plan. For example, an
employer may test small increments of
employees at the beginning of a period
and may test a large percentage of
employees at the end of the same period
to achieve the annualized rate that is
required by the final rule.

Postaccident Testing. AOPA supports
postaccident testing if it is conducted by
the NTSB. AOPA believes that
postaccident testing should not be a part
of an employer’s drug testing program

and should not be conducted by the
FAA.

The NTSB comments that the 24-hour
period provided for postaccident testing
is excessive. The NTSB recommends
that the FAA specify a maximum period
of four hours for collection of a
postaccident drug test and provide an
appropriate penalty for failure to collect
the specimen within the 4-hour period.
The NTSB believes that delays of more
than four hours in sample collection
impair detection of a drug and its
“psychoactive component{s)” in blood
samples, particularly substances such as
cocaine, marijuana metabolites, some
amphetamines, and phencyclidine (PCP).
The NTSB also suggests that blood
testing is the preferable method for
postaccident testing and suggests that
the FAA permit this method of testing
for the presence of drugs after an
accident. ATA also suggests that
postaccident testing should be
conducted within 4 hours after an
accident and, in no case, later than 12
hours after an accident.

ATA recommended that the NTSB's
definition of “incident” should be added
to the postaccident testing provision to
cover situations when an aircraft is
empty or when personal injury or

‘physical damage is less severe than

specified in the postaccident testing
provision. ATA also believes that
postaccident testing should be
conducted unless a supervisor
determines that an employee’s drug use
was not a contributing factor in the
accident. FEIA believes that
postaccident testing is “wasteful and
intrusive” unless the accident clearly is
caused by the person to be tested and
there is individualized probable cause to
believe that the employee was impaired
at the time of the accident.

SSA does not completely endorse
postaccident testing based on a variety
of practical considerations that SSA
believes are unresolved in the regulation
as proposed. However, SSA states that
postaccident testing, after an NSTB-
defined accident, of any employee
working for a small business should be
conducted as deemed feasible by the
employer. SSA believes that
postaccident testing should be
conducted within 24 hours if the
employer determines that testing is
feasible and appropriate. Also, if the
employer determines that testing is not
feasible, the FAA may request an
explanation from the employer during
the routine investigation of the accident.

FAA Response. In the NPRM, the FAA
proposed that postaccident tests be
conducted within 24 hours after an
accident based on the possibility that
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difficulties may arise after an accident
in transporting an individual to a
collection site or bringing a drug testing
kit to the scene of the accident. The
FAA is aware that extended delays in
sample collection and testing after an
accident may result in deterioration or
elimination of a drug or a drug
metabolite from a person’s gystem.
Recognizing these difficulties and
concerns, the FAA has modified the
postaccident testing provision. Under
the final rule, an employer must conduct
postaccident testing of an employee as
soon as possible after the accident but
in no case later than 32 hours after the
accident. Selection of this time period
comports with the DOT's postaccident
drug testing program for DOT
employees, which provides a maximum
of 8 hours to determine if an employee is
required to be tested and an additional
24 hours to actually obtain a sample for
testing.

The FAA strongly encourages
employers to promptly determine if an
employee is subject to postaccident
testing, particularly in cases where there
is little or no uncertainty that an
employee's performance was a
contributing factor in the accident. The
FAA intends to vigorously enforce the
regulation where there is unreasonable
delay in determining whether an
employee should be tested under this
provision or where there is
unreasonahle delay in testing after the
determination to test is made. Although
several commenters who address the
issue suggest time periods of less than
24 hours, it is the FAA's apinion that a
maximum period of 32 hours is a
workable and reasonable
accommodation that is appropriate for
the aviation industry.

The NTSB's suggestion that the FAA
require an employer to conduct
postaccident testing within four hours
after an accident is based on the time-
sensitive nature of toxicological testing
of blood samples. On the other hand,
urinalysis tssting does not involve the
extreme time-critical considerations
associated with collection and testing of
blood samples. In the FAA's opinion,
postaccident urinalysis testing is
sufficient at this time to provide an
indication of an individual's drug use
that may have been a causal factor in an
aviation accident.

Also, the FAA proposed only urine
testing in the NPRM, specifically
excluding blood testing as an option, for
all drug tests that would be conducted
under the anti-drug program. Therefore,
the FAA considers the NTSB's
suggestion to be beyond the scope of the
notice and the FAA has not adopted

NTSB's suggestion to permit
postaccident testing by collecting a
blood sample. In the aviation context,
the significant proportion of serious
accidents involving fatalities to
crewmembers provides data with
respect ta drug involvement in those
accidents. In the FAA's judgment,
extending full toxicological testing to
surviving crewmembers is not
warranted at thig time.

Presently, the FAA is not convinced
that including the NTSB's definition of
“incident” as a trigger for drug testing is
warranted. As discussed below, the
FAA believes that the revisions ta the
section providing for testing based on
reasonabie cause will adequately
address circumstances that might
qualify as “incidents.” The current
provisions allow sufficient, but limited,
latitude to an employer to determine
whether an employee should be tested
following an incident or an accident not
covered by the NTSB's definition of
accident.

Although several commenters suggest
that the FAA expand the scope of the
postaccident testing provision, the FAA
believes that the postaccident testing
provision, limiting testing to only those
employees whose performance may
have been a cause of the accident, is
appropriate. The FAA believes that it is
inappropriate ta require postaccident
testing of an employee whose
performance could not have heen a
cause of the accident merely because
that employee happens to have been
onboard or involved with an aircraft
involved in an accident.

Testing Based on Reasonable Cause.
The NTSB suggested that the FAA
include “incidents,” as defined by the
NTSB's rules, as events that would
trigger reasonable cause testing. RAA
agrees with the requirement that two
supervisors, one with training in the
symptoms of drug abuse, must concur in
the decision to test an employee based
on reasonable suspicion of drug use.
RAA believes that each carrier should
determine the conditions which
constitute reasonable suspicion. FEIA
also believes that two supervisors,
trained to detect symptoms of drug
abuse, must concur in all decisions to
test based on probable cause. ATA
suggests that only one supervisor be
required to trigger testing of an
emplayee based on reasonable cause. In
addition, ATA states that supervisors
should not be required to have
specialized training far the purpose of
determining when reasonable cause
exists to test an employee.

Tramco, Inc. believes that the
proposed circumstances that would

suppert a decision to test based on
reasonable cause are too restrictive.
Tramco believes that an employee's
attendance patterns, tips from
coworkers, “error rates,” and other
indirectly observable indications should
also trigger testing based on reasonable
cause. Tramco currently uses these
triggers in its drug testing program:
Tramco believes that the FAA's criteria
will not result in detection of possible
drug users because it is limited to
physical and observable indices of gross
impairment. SSA supports “for-cause”
testing, as the employer deems
necessary and feasible, if testing is
conducted pursuant to the DHHS
guidelines.

1AM and TWU believe that the
criteria that would trigger testing based
on reasonable cause are ill-defined.
These organizations believe that testing
based on reasonable cause will be a tool
for employee harassment; these
organizations suggest that supervisory
personnel should be trained to recognize
the symptoms of drug impairment or that
at least one of the supervisors making
the determination to test should bs
someone other than the employee's
immediate supervisor. The Teamsters
Union and 1AM believe that decisions
and determinations related to testing
based on reasonable cause should be
documented and supported in a written
report. .

The Newton Psychological Centre
submitted a “basic identification
profile,” developed to aid supervisors of
the Philadelphia Electric Company in
identification of employees who may not
be fit for duty. The profile is used to
detect early warning signs of problems
based on medical or psychological
problems. The profile sets forth
behavioral, emotional, physical,
biological, and cognitive cues related to
the use of marijuana, cocaine, alcohol,
barbiturates, amphetamines, and heroin,
or cues related to anxiety or depression.
The company’s policies regarding
alcohol and substance abuse, job
perfoermance warning signs, and
counseling and confrontation guidelines
are printed on the profile.

FAA Response. As stated in the
FAA's response to comments submitted
on the postaccident testing provision,
the FAA'is not including a
“postincident” testing provision at this
time. However, the circumstances under
which a supervisor could require an
employee to submit to a test based on
reasonable cause have been modified in
the final rule. Based on the comments
submitted, particularly by employers
who have existing “reasonable cause”
testing programs, the FAA has expanded
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the list of circumstances that might
trigger testing under this provision.
Evidence of repeated errors on the job,
regulatory or company rule violations, or
unsatisfactory time and attendance
patterns, if coupled with a specific,
contemporaneous event that indicates
probable drug use, could provide
additional, cumulative evidence to
support a decision to test an employee
based on reasonable cause.

As proposed in the NPRM, an
employer is permitted to test a specimen
provided by an employee, collected
pursuant to a reasonable cause
determination, for the presence of any
drug or drug metabolite listed in
Schedule I or Schedule II of the
Controlled Substances Act. The
employer may test for these drugs, as
part of the employer’s approved anti-
drug program, if the employer has
specific approval from the FAA to
include these controlled substances in
the employer’s anti-drug program. In
addition, the testing for these additional
drugs must be conducted in accordance

ith the DOT procedures to be codified
in 49 CFR Part 40.

The FAA believes that the provision
requiring two supervisors, one of whom
has specialized training in detecting the
symptoms of drug use, to concur in the
decision to test an employee based on
reasonable cause is appropriate for
large companies. However, the FAA has
revised this section of the rule in order
to address the legitimate concerns of
small employers, many of whom do not
have more than one supervisor
employed at the company. For
companies that employ 50 or fewer
employees who perform a sensitive
safety- or security-related function, the
rule specifies that only one supervisor is
required to make the determination that
would trigger testing of an employee
based on reasonable cause. The FAA
also has clarified the annual EAP
training requirements for supervisors to
make it clear that supervisors who make
reasonable cause determinations must
have specific training that will enable
them to assess and demonstrate the
basis for testing based on reasonable
cause.

Testing after Return to Duty. ATA
believes that the FAA should not set
regulatory standards governing
postrehabilitation testing. ATA, other
employer and employee organizations,
and many individual commenters
believe that a schedule for
postrehabilitation testing should be
made by management in consultation
with persons involved in an employee’s
rehabilitation program. In order to
ensure continued disassociation from

drugs, RAA supports a requirement for
monthly screening, for 12 months, after
an employee has completed
rehabilitation.

APFA believes that a schedule for
postrehabilitation testing should be
determined by an employee's EAP
counselor and should be limited to a
reasonable period of no more than one
year. AFA states that decisions
regarding testing after rehabilitation
should be the responsibility of the
individual treatment facility used by the
employee.

FAA Response. The FAA agrees with
the commenters that suggest that
unannounced testing during any
rehabilitation and before an employee
returns to duty should be determined by
the persons involved in the employee's
rehabilitation program. Decisions
regarding the frequency of testing during
any rehabilitation program
appropriately lie with those individuals
who are familiar with and involved in
any employee rehabilitation program.

‘However, unannounced testing after
an employee returns to duty is critical to
ensure an employee’s continued
disassociation from drugs. The FAA
believes that it is essential to require
unannounced testing of employees who
have returned to duty in a sensitive
safety- or security-related position for
an employer after failing a drug test
given by an employer or after refusing to
submit to a drug test required by the
final rule. This type of testing is the most
effective means of ensuring that an
employee remains drug free while
performing commercial aviation duties.
Moreover, once an employee has
refurned to duty, the FAA and the
employer have a substantial interest in
requiring that employee to be drug free
while performing sensitive safety- or
security-related duties in commercial
aviation. Therefore, the FAA has
included a provision in the rule requiring
an employer to monitor an employee
who has returned to duty by providing
unannounced drug testing, pursuant to a
schedule determined by the MRO, for
not more than 60 months after the
employee has returned to duty.

The rule also provides that an
employer must conduct unannounced
testing of an individual who is hired to
perform a sensitive safety- or security-
related function after failing a drug test
or after refusing to submit to a drug test
for another employer and who has not
previously been subject to return-to-duty
testing. This section of the final rule
addresses situations where an
individual fails a drug test or refuses to
submit to a drug test but does not return
to duty for an employer. In this case,

any subsequent employer would be
required to test an individual for not
more than 60 months after the individual
is hired to ensure that the individual is
drug free. In the FAA's opinion, if an
employee failed a drug test given by a
previous employer but returned to duty
with that employer in accordance with
the requirements of this final rule, a
subsequent employer would not be
required to reevaluate a prior
employer's return-to-duty decision. An
employer would be required to test this
individual prior to employment but
would not be required to monitor the
employee after the employee was hired.
Pursuant to the final rule, the medical
review officer (MRO) has the discretion
to determine the appropriate level of
unannounced testing for an individual or
an employee. The FAA believes that it is
appropriate to allow the MRO to tailor
the frequency of this type of testing to
adequately address differences between
individuals, the level and type of drug
use, and any treatment or counseling
program.

The FAA notes that the MRO also is
require to ensure that an employee has
been tested for drugs, in accordance
with the procedures in the final rule and
the DOT procedures, before being hired
or returning to duty. In most cases, the
MRO will not be required to arrange
testing for an employee because the
employee will have taken a drug test as
part of any employee rehabilitation
program. However, the MRO must
ensure that an individual or employee
has been tested, in accordance with the
procedures of Appendix I to Part 121
and the DOT procedures, before the
MRO can make a recommendation that
an individual be hired or than an
employee be returned to duty after
failing a drug test or after refusing to
submit to a drug test. In the FAA's
opinion, a preemployment drug test
would suffice to satisfy this requirement
of the final rule.

Employee Assistance Programs and
Rehabilitation. The FAA sought
comment in the NPRM regarding three
different EAP options. These options
specified the circumstances under which
an employee would be given the
opportunity to seek rehabilitation.
Option 1 would allow all employees to
seek an opportunity for rehabilitation
regardless of how the employee’s drug
use was detected. Option 2 would allow
most employees, except those
employees whose drug use was detected
as a result of postaccident testing or
testing based on reasonable cause, to
seek an opportunity for rehabilitation.
Option 3 would only allow employees
who volunteer to seek rehabilitation and
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would exclude all employees whose
drug use was detected by any other
means. Under all three options, an
employer would not be required to offer
an opportunity for rehabilitation or to
provide job security to any employee
who was identified as a drug user on the
job.

Employer organizations tend to
support the third option proposed in the
NPRM regarding rehabilitation and
reemployment or job security
opportunities that should be offered to
employees. Part 121 certificate holders,
as generally noted by ATA, support the
third option. For example, Delta Airlines
believes that the most effective
deterrent to drug use is the threat of
losing a job. On that basis, Delta states
that mandatory rehabilitation and an
opportunity for continued employment
would diminish the effectiveness of the
rule. American Airlines dicagrees with
ATA’s position and supports the first
option. Federal Express supports the
third option if the FAA mandates
rehabilitation. The Helicopter
Association International (HAI) states
that requiring an employer-sponsored
rehabilitation program whenever
required testing of an employee
produces a positive drug test result
places an unwarranted burden on the
employer. HAI believes that an
employer should have the right to
dismiss an employee if any drug test
conducted during employment produces
a positive test result. HAI states that the
employer should have the ability to
decide which employees, based on the
“value"” of the employee to the
organization, would be offered an
opportunity for rehabilitation.

Small Part 135 certificate holders
generally state that an employer should
have the right to fire any employee who
uses drugs and feel that an opportunity
for rehabilitation should not be offered
to any employee who uses drugs. These
small employers base their position on
the potential liability to the company of
rehiring a known drug user, the expense
to the company. of holding the
employee’s job open, or replacing an
employee on a temporary basis, during
rehabilitation.

The AMA reaffirmed its long-standing
support of employment-based treatment
and assistance programs for employees
with alcohol or drug problems. The
AMA believes that the FAA should
require an employer to provide one
opportunity for rehabilitation to any
employee who voluntarily enrolls in an
EAP and to any employee who is
identified as a drug user through testing.

NTSB generally concurred in the
concept of requiring an employer to
provide EAP services to employees. The

NTSB recommended that employers be
required to offer one opportunity for
rehabilitation to employees who
volunteer for an EAP and for employees
who are identified as drug users through
any type of drug testing.

Most small business entities,
TEMSCO Helicopters, Inc. and Overseas
Air Transport Corporation for example,
object to a regulatory provision that
would require an employer to provide
job security to an individual enrolled in
rehabilitation. This objection is based
on the financial burden of keeping a job
open for an employee who is unable to
perform his or her duties and the
elimination of an employer’s discretion
to fire an employee who uses drugs.
RAA believes that an employee who has
successfully completed rehabilitation, as
determined by the head of the
rehabilitation program and airline
management, should be.offered an
opportunity to return to duty. Executive
Air Fleet (EAF), a Part 135 certificate
holder with 200 employees subject to
testing, would support job security for
an employee who voluntarily sought
rehabilitation and who had three to five
years of service with the company. SSA

-also believes that an employee’s length

of employment may be a reasonable
factor to consider when specifying an
employer’s obligation to retain or rehire
an employee participating in
rehabilitation. SSA also states that
holding an employee’s job open during
inpatient rehabilitation will greatly
complicate small business operations for
an unknown time period. Henson
Airlines states that, under its existing
program, employees will be fired as a
result of a pasitive alcohol or drug test.
ERA Aviation, Inc. strongly objects to
any Federally-mandated rehabilitation
and rehire requirement. ERA Aviation
objects to the cost of providing EAP
services, but more important, objects to
assuming the potential liability problems
that could result from rehiring a known
user of illegal substances even if that
employee has successfully completed a
rehabilitation program.

Several small operators, including
TEMSCO Helicopters, Inc., object to the
requirement to provide an opportunity
for rehabilitation to employees
identified as drug users. Henson Airlines
provides an opportunity for
rehabilitation only to employees who
voluntarily enroll in rehabilitation. RAA
supports these views. Organizations
such as the American Association of
Airport Executives (AAAE) and ATA
believe that an opportunity should be
offered only to employees who
volunteer for rehabilitation. SSA states
that there should be no requirement that
a-small business retain or rehire any

employee who tests positive for drugs as
a result of any unplanned drug test,
including postaccident or for-cause
testing. ATA believes that limiting
rehabilitation and reemployment to
volunteers has the dual effect of making
safety the industry’s highest priority and
containing the costs associated with
rehabilitation. AAAE believes that any
employee who tests positive for drugs
should be dismissed immediately.
AAAE comments that employers and
employees should be free to negotiate
broader rehabilitation and
reemployment rights as part of a
collective bargaining agreement.

Labor organizations are strong
supporters of broad EAP opportunities
and services. TWU and FEIA believe
that all employees who test positive,
regardless of the reason for testing,
should be given at least one opportunity
for rehabilitation. FEIA supports the
requirement for at least one
rehabilitation opportunity because a
positive drug test is not proof of
impairment on the job. The Teamsters
Union believes that negotiated, client-
specific rehabilitation pragrams should
be available to employees who
volunteer and for employees who test
positive on one occasion. Labor
organizations comment that all
rehabilitation costs should be paid by
the employer either directly or as part of
an employee benefit or insurance
package. TWU concurs with this
position, insofar as it relates to the first
positive test result, unless the employee
has engaged in conduct that would
otherwise justify suspension or
discharge under an applicable collective
bargaining agreement.

ALPA states that there is no valid
reason to limit access to an EAP only to
employees who volunteer for
rehabilitation. Based on experience in
the HIMS program, only 15 percent of
the pilots treated for alcoholism were
self-referred; 85 percent of the pilots
were discovered by the union or
management, or both. ALPA believes
that rehabilitation should be made
broadly available to any employee who
could benefit from an EAP and that, in
some cases, a second opportunity for
rehabilitation may be appropriate.
ALPA urges the FAA to revise the
proposed regulation to require
employers to pay the cost of
rehabilitation programs that are
mandated by the regulation.

ALPA believes that traditional EAP
techniques that are tailored to a specific
population, such as the HIMS program,
will be more effective in deterring drug
use than the anti-drug program proposed
in the NPRM. During the 15-year period
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that the HIMS program has been in
effect, 800 pilots have participated in
rehabilitation for alcoholism yielding a
long-term success rate of 93 percent.
ALPA states that the average "'off line
time” for pilots involved in the HIMS
program is approximately 120 days: 30
days for treatment; 30 days for aftercare
treatment, observation, and processing;
and 45 to 60 days for processing of an
FAA application. The recovery rate for
pilots who participate in one
rehabilitation opportunity is 85 percent.
Of the 15 percent of the pilots who suffer
a relapse after the first treatment,
approximately 50 percent are
successfully treated in their second
rehabilitation opportunity.

FAA Response. Most comments
regarding rehabilitation deal with the
issue cf whether, and under what
circumstances, to offer rehabilitation
and to provide job security to an
employee and the length of any
emplovee rehabilitation period. The
FAA carefully considered the various
arguments submitted by the commenters
on the issue of EAP services and
rehabilitation opportunities for
employees. The FAA understands, and
considered, the arguments raised in
defense of broad rehabilitation
opportunities and job security for
aviation personnel who use drugs.

However, the FAA reviewed the two
options that included provisions
providing broad rehabilitation
opportunities and job security to
employees whose drug use was detected
through testing under the final rule.
Many of the commenters oppose
rehabilitation opportunities and job
security for employees who fail to
discontinue drug use and wait to be
detected by testing. The FAA agrees
with these commenters and believes
that a strong message must be conveyed
to drug users that the use of drugs is
unacceptable in the aviation industry.
The FAA's primary duty, pursuant to
statutory mandate, is to consider the
adverse safety consequences
surrounding the issue of drug use by
senstivie safety- and security-related
aviation personnel. On this basis, the
FAA has determined that employers
should not be obligated to offer an
opportunity for rehabilitation or to
provide job security to employees who
fail a drug test or who use drugs on the
job. The FAA understands that broad
rehabilitation opportunities and job
security for employees, without regard
to the manner of detection of drug use,
may help those employees who are
unable to help themselves. But, the FAA
believes that it is inconsistent with the
agency's safety responsibilities to

promote the message that drug use in
the aviation industry will be tolerated
until an individual’s drug use is detected
through testing. The FAA believes that it
is inappropriate to place the agency and
an employer in the anomalous position
of allowing any employee who uses
illegal drugs to work in a sensitive
safety- or security-related position and
whose drug use may adversely affect
aviation safety. Rather, the FAA
believes that it is appropriate and
consistent with its statutory safety
mandate to prohibit an employee who
fails a drug test, who refuses to submit
to a drug test, or who uses drugs on the
job from acting in a sensitive safety- or
security-related position. The FAA is
convinced that the comprehensive
testing program of sensitive safety- and
security-related employees, combined
with an employee assistance program to
educate and train all personnel, is
consistent with the statutory duty to
promote aviation safety and will reduce
any drug use in the aviation community.

The FAA also carefully reviewed the
third option presented in the NPRM that
would provide an opportunity for
rehabilitation and job security to an
employee who admitted his or her drug
use and who volunteered for
rehabilitation before being detected
through drug testing. However, in the
FAA’s opinion and as noted by the
commenters, there are several issues
related to employee rehabilitation and
retention or reemployment benefits that
must be considered in development of
the final rule.

For example, the term “rehabilitation”
generally means the period of time
during which an employee is receiving
treatment or counseling for a drug
problem. The length of any
rehabilitation period is dependent on
several factors such as the availability
and enrollment period of rehabilitation
services, the length and extent of
treatment for the level of use and the
type of drug used, collection and
analysis of tests given during
rehabilitation, and the review process
that may lead to a recommendation to
return to duty in a sensitive safety- or
security-related position. The term
“rehabilitated” generally means that an
employee is determined to be drug free
and, based on the employee's progress
and prognosis during rehabilitation, the
employee may return to work. The fact
that an employee has returned to work
does not mean that the employee is
exempt from follow-up or aftercare
treatment and counseling.

The FAA is aware of the wide variety
of rehabilitation programs that vary
both in the length of treatment and type

of treatment depending on the substance
used and the availability of
rehabilitation and treatment services.
One standard rehabilitation and
treatment program, generally necessary
for those individuals who require
intensive inpatient care followed by
outpatient care and counseling sessions,
specifies 28 days of inpatient care. Other
programs may involve shorter periods of
time for inpatient care, may involve
outpatient treatment only, or may
involve a combination of inpatient and
outpatient care of varied duration. For
example, some treatment programs may
require three to four sessions, given on
two or three nights a week, over a six to
eight week period and followed by less
frequent meetings or counseling
sessions. Other treatment programs
might involve individual cr group
counseling sessions on a weekly basis,
over a period of one year or more. An
additional factor that affects the length

.or treatment or rehabilitation is the

availability of private or community
services in a particular area.

The FAA reviewed these variables to
determine if a timeframe for voluntary
rehabilitation and job security could be
developed and included in the final rule.
The FAA carefully considered the
comments from many aviation
businesses that oppose any regulatory
requirement to offer rehabilitation and
to retain or rehire any emplcyee who
admits to illegal drug use. The
commenters base their objections on
several factors insluding elimination of
an employer's discretion to terminate an
employee; undue comglication of
operations due to potential extended
absences of employees enrolled in
rehabilitation; and negation of an
employer’s ability to tailor rehabilitatior
opportunities and job security to a
particular employee population. The
most strenuous objections are based o.1
the substantial and unwarranted
burdens, both administrative and
financial, associated with rehabilitation
and job security for employees. Based
on financial information submitted by
the commenters, it appears that
expenses of rehabilitation and job
security opportunities as proposed
would seriously affect large aviation
entities and would probably overwhelm
small companies.

After review of the considerable
variables in treatment and the extensive
arguments presented by the
commenters, the FAA concluded that a
reasonable accommodation of burdens
on employers who may not be able to
absorb employee absences and realistic
opportunities for employee
rehabilitation can not be imposed in the
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ebstract. Thus, the FAA does not agree
with the commenters who state that the
FAA should specify an opportunity for
rehabilitation and the amount of time
during which an employer is required to
provide job security for an employee
enrolled in rehabilitation.

Many employers in the aviation
industry currently offer rehabilitation
opportunities and job security benefits
to employees. The FAA anticipates that
those employers will continue to offer
these opportunities and benefits to
employees and that other employers
may elect to include these components

_in any negotiated employee benefit
package. Because many aviation entities
have resolved the relative
administrative, personnel, operational,
and financial issues that surround
employee rehabilitation and job security
requirements, the FAA believes that the
aviation industry is able to design
appropriate programs and services for
its employees. The FAA believes that, in
light of the variables and burdens
addressed above, issues regarding an
adequate amount of time for
rehabilitation, an appropriate amount of
time to receive a recommendation to
return to duty in a sensitive safety- or
security-related position, and job
security matters, are best addressed in
the specific employment context.

Thus, an employer is not required to
offer an opportunity for rehabilitation, to
provide job security, or to provide the
resources for rehabilitation to any
employee. At the same time, employers
may offer these opportunities and
benefits to employees; the FAA urges
employers to consider the experience of
employers who have developed
rehabilitation programs.

The final rule does not prehibit an
employer from reassigning an employee
to a position that does not involve the
performance of sensitive safety- or
security-related duties. The final rule
also does not dictate whether an
employee is required or permitted to use
vacation time, sick leave, or leave
without pay in order to accommodate
the employee’s time away from his or
her sensitive safety- or security-related
position. The FAA believes that issues
such as termination, reassignment,
hiring of temporary employees to fill a
position, or policies regarding an
employee’s absence from a position, are
issues that are appropriately the subject
of employer and employee negotiation
or collective bargaining.

The NPRM did not propose to require
an employer to pay for an employee's
rehabilitation and final rule also does
not address this issue. Indeed, since an
employer is permitted to terminate an
employee who fails a drug test or who

refuses to submit to a drug test, and
such employee does not have a right to
return to duty for that employer, this
issue is not relevant to the final rule.
However, the employer may cover an
employee’s rehabilitation expenses
through an employee benefit package,
insurance coverage, or as a matter of
collective bargaining negotiated
between the employer and the
employee. The FAA considers these
areas to be a matter between employers
and employees and, as such, are left to
the discretion of the employer or to be
negotiated during coliective bargaining.

EAP Education and Training
Programs. ATA states that the FAA
should not specify the details and
contents of an employer's EAP. The
Teamsters Union believes EAP services
should be negotiated between labor and
management and that rehabilitation
programs should be client-specific.

ALPA believes that EAP services
should be tailored to be specific
employee population as the HIMS
program is tailored to pilots in
commercial aviation.

Various labor organizations conclude
that EAPs, instead of mandatory testing,
are the preferable method to conduct an
anti-drug program. AFA also urges the
FAA to separate the administration of
any drug testing programs, if mandated
at all, from administration of an EAP.

The FAA received considerable data
in response to the ANPRM and the
NPRM regarding the availability of EAP
services. Some of these commenters
included specific, existing EAPs that are
recommended by the industry. The
Association of Labor-Management
Administrators and Consultants on
Alcoholism, Inc., (ALMACA) submitted
an extensive, recommended industry
EAP in response to the ANPRM.

Although most commenters think that
EAPs are valuable, employer and
employee organizations differ on the
mechanics and content of an EAP
education and training component.
Labor unions generally favor broad EAP
services. The majority of employer
organizations favor EAPs that are
designed to meet the specific needs of
the company and oppose regulatory
action by the FAA in this area.

FAA Response. The FAA believes that
an employer should have the ability to
design an EAP that would best serve its
employees. The ability to tailor an EAP
is particularly important for small
aviation employers who may not have
the financial and administrative

_resources to support a company-

sponsored EAP. Therefore, the FAA has
made no changes to the proposed
minimal EAP education requirements.
However, the FAA has revised the EAP

training requirements. The FAA deleted
the minimum requirement of 60 minutes
cf annual training for all employees. The
FAA retained the 60-minute training
requirement for supervisors who will
make determinations to test an
employee based on reasonable cause.
The FAA believes that it is appropriate
to require a full 60 minutes of initial
training for presently-employed and
newly-hired supervisors making
reasonable cause determinations
because of the need for increased
awarness and recognition of signs that
may indicate drug use. The employer
has the discretion to determine the
reasonable recurrent training for
supervisory personnel who have the
authority to make reasonable cause
determinations. The FAA believes that
this flexibility will enable employers to
address specific issues or needs that
may arise as a result of the employer's
anti-drug program.

The rule permits an employer to
develop and provide these minimum
services as part of an internal program
or the employer may contract with
community agencies or other aviation
companies to provide these services to
employees. The employer is permitted to
provide additional education and
training, beyond the minimum
requirements of the rule, to its
employees. The FAA believes that
employers will not have substantial
difficulty developing education and
training programs for employees
because of the significant number of
model EAPg submitted to the FAA in
response to the ANPRM.

Small Aviation Entities and
Businesses. The National Air Transport
Association (NATA) represents
numerous Part 135 certificate holders in
the aviation industry. NATA states that
the anti-drug program would have
significant cost impact on Part 135
certificate holders and, particularly,
small aviation operators. NATA
recommends that Part 135 certificate
holders, with 100 or fewer covered
employees should be excluded from the
requirement to submit and implement an
anti-drug program. A number of other
small Part 135 certificate holders
responding to the NPRM also argue for
exclusion from the anti-drug program.

AOPA urges the FAA to exempt from
the rule operators and their employees
who currently are exempt from the
requirements of Part 135. AOPA
contends that these operators are
invariably small businesses who would
be unable to withstand the financial and
administrative burdens of the proposed
regulations. Several commenters
involved in single pilot-—single aircraft
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operations noted the difficulty of
complying with most of the provisions of
the proposed rules.

Atlantic Aero, Inc., a fixed based
operation employing more than 100
‘people, and Sunwest Aviation support
efforts to address the drug problem but
state that modifications to the proposal
are necessary to avoid an unjustified
administrative and financial burden on
small operators.

SSA feels that the proposed anti-drug
program is inappropriate for small
businesses that rely on siudent
instruction as the economic base of
activities or for certified flight
instructors acting as independent
contractors. SSA believes that the FAA
has failed to acccunt for the practical
differences between large corporate
entities and small businesses. SSA
suggests that the FAA develop four
separate anti-drug programs that would
address the particular needs and
concerns of Part 121 certificate holders,
Part 135 certificate holders, flight
schools, and small businesses or
independent contractors.

A commenter speaking as national
litigation counsel for AOPA and on
behalf of the California Aviation
Council and the Orange County
Aviation Association, conveys the
concerns of flight instructors, small fixed
base operators, banner towers, crop
dusters, and other small aviation entities
that do not provide scheduled air carrier
service who are affected by the
proposal. This commenter notes that the
NPRM is an unwarranted, overreaching
invasion of the domestic aviation
community’s right to be free from
governmental intrustion because of the
lack of evidence of any drug problem
among commercial aviation
prefessionals. The commenter states
that this lack of evidence supports the
history or responsible self-regulation by
the commercial aviation community.

The National Association of Flight
Instructors (NAFI) states that the anti-
drug program preposed in the NPRM is
tailored for a large aviation organization
and, therefore, is not appropriate for a
small organization or a freelane flight
instructor that is not employed by any
company. NAFI believes that testing of a
flight instructor each time that instructor
performs flight instruction duties will be
impossible. In addition, NAF] is
concerned about the quality and
reliability of laboratory analysis; the
constitutionality of drug testing; and the
administrative and economic burden on
small entities related to EAP services,
MRO requirements, end job security for
employees enrolled in rehabilitation.
Two individual commenters believe that
sole-proprietorships and businesses that

employ 10 or fewer employees should be
excluded from any requirement to
implement an anti-drug program.

FAA Response. The FAA understands
the economic and practical concerns
expressed by Part 135 certificate holders
as well as those entities or individuals,
listed in § 135.1(b), who are otherwise
exempt from the requirements of Part
135 but are affected by the regulation
because they are engaged in operations
for compensation or hire. For the
purposes of the requirements of the anti-
drug program, the FAA has tailored the
final rule in an attempt to accommodate
small aviation entities, particularly
those Part 135 certificate holders who
employ 50 or fewer employees who are
covered by this final rule and those
entities or individuals, listed by this
final rule and those entities or
individuals, listed in § 135.1(b}, who are
otherwise exempt from the requirements
of Part 135 but are included in the
comprehensive anti-drug program
because they conduct operations for
compensation or hire.

The FAA believes that it would be
counterproductive to the goals of the
anti-drug program to impose
requirements on small aviation entities
who would be unable to comply with
them because of substantia!l financial,
administrative, and logistical
difficulties. The vast majority of the
difficulties are associated with the
requirements of implementing a random
testing program and providing
rehabilitation programs and services to
employees. Therefore, the FAA has
revised the proposed rule to provide a
tiered implementation plan that would
allow small aviation entities to develop
and implement a comprehensive anti-
drug program, over specific time periods,
in accordance with a schedule
determined by the FAA. The language of
the rule does not prohibit an employer
from implementing its anti-drug program
sooner than required by the FAA's
schedule if the employer is able to
comply with the rule requirements and
the provisions of its anti-drug program
at an earlier date.

Part 121 certificate holders and Part
135 certificate holders that have more
than 50 covered employees, and
contractors to these certificate holders,
will be required to follow the schedule
that was proposed in the NPRM with
one exception. As proposed, these
employers must submit an anti-drug
plan to the FAA not later than 120 days
after the effective date of the rule and
must implement the anti-drug program
not later than 180 days after approval of
the anti-drug program by the FAA.
However, these employers are required
to implement preemployment testing of

applicants for sensitive safety- or
security-related positions not later than
10 days after approval of the employer’s
anti-drug plan by the FAA. The FAA
believes that it is appropriate to require
accelerated implementation of
preemployment testing for these
employers because many of these
employers have existing preemployment
testing programs and, generally, these
employers have the available financial
and administrative resources that
enable them to begin testing.

Part 135 certificate holders that have
11 to 50 covered employees, and
contractors to those certificate holders,
will be required to submit an interim
anti-drug program, that sets forth all
required drug testing except mandatory
random drug testing, not later than 180
days after the effective date of the final
rule. The employer must implement
preeployment testing, periodic testing,
postaccident testing, testing based on
reasonable cause, and testing after an
employee's return to duty not later than
180 days after approval of the anti-drug
program by the FAA. These employers
must submit an amendment of their
interim anti-drug program to the FAA,
that contains the procedures for
implementing an unannounced tesling
program of employees who are
randomly selected at the applicable
annualized testing rate, not later than
120 days after approval of the interim
anti-drug program by the FAA. The
employer must continue implementation
of the remainder of the program and
must implement the random testing
provision not later than 180 days after
approval of the amended anti-drug
program by the FAA.

Part 135 certificate holders with 10 cr
fewer covered employees and those
entities or individuals, listed in
§ 135.1(b), who are otherwise exempt
from the requirements of Part 135 but
are included in the comprehensive anti-
drug program because they conduct
operations for compensation or hire, and
any contractors to these employers.
must submit an anti-drug plan to the
FAA for approval, that includes
procedures for all types of testing
mandated by the rule, not later than 360
days after the effective date of the final
rule. These employers must implement
the approved anti-drug program not later
than 180 days after approval of the plan
by the FAA. The FAA believes that this
extension of time will enable small
aviation entities to evaluate random
drug testing programs of other
companies, to develop an appropriate
method by which to comply with the
drug tcsting provisions of the rule, and
to participate in arv association or
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consortium that may be available to
provide specimen collection, testing
assistance, and EAP services. Also, the
FAA believes that it is appropriate to
require these employers to submit a plan
that includes random testing, as
opposed to implementation of random
testing after other testing is
implemented, because these employers
will have-a significant amount of time to
develop and implement a
comprehensive anti-drug program for
their employees.

New aviation businesses that come
into existence after the effective date of
the rule, and that are subject to the
requirements of the final rule, will be
required to comply with the schedule
that is appropriate for the size of the
company and their particular
operations. The FAA believes that it is
appropriate to adhere to the same time
schedules that are set forth for existing
aviation entities in order to treat
similarly-situated entities in a similar
manner. However, it is possible that the
timeframes may be accelerated for new
businesses in the furture as existing
employer programs and consortia
develop and continue to provide
services to the aviation community.

The FAA has identified an issue that
could unduly burden small commercial
cperators who do not hold a Part 121
certificate or a Part 135 certificate, who
conduct operations listed in § 135.1(b),
and who are included in this final rule
because they conduct operations for
compensation or hire. Under the terms
of the proposed rule, these commercial
operators would have been unable to
contract for aircraft maintenance or
preventive maintenance services. The
proposed rule would have prohibited
commercial operators from using the
services of employees who work for
fixed base operators and repair stations
that service only general aviation
aircraft if the employees of these entities
were not subject to an FAA-approved
comprehensive anti-drug program. In an
effort to relieve this unintended burden,
the FAA has included a new provision
in the final rule directed solely at those
individuals or entities. This provision
states, in essence, that an individual
who is otherwise authorized may
perform maintenance and repair work
on a commercial operator's aircraft,
even if that individual is not covered by
a comprehensive anti-drug program, in
two specific instances. First, an
individual who is not covered by the
final rule can perform emergency repairs
on an aircraft if the aircraft could not be
operated safely to a location where a
covered employee could perform the
repairs. Second, an individual who is

not covered by the final rule can
perform aircraft maintenance and
preventive maintenance repairs on an
aircraft if the operator would be
required to transport the aircraft more
than 50 nautical miles further than the
closest available repair point from the
operator’s principal base of operations
in order to have the work performed by
a covered employee. The FAA believes
that this narrow exemption from the
requirements of the final rule-will
benefit the small commercial operators
subject to the final rule but will not
adversely affect the enhanced aviation
safety intended by the final rule.

Medical Review Officer (MRO).
Several small entities, including EAF,
believe that an MRO should have the
responsibility to determine if an
employee has been successfully
rehabilitated and to determine when an
employee may return to duty. ATA also
recommends that an MRO be involved
in the determination of an employee's
successful rehabilitation. However,
ATA notes that it would not always be
feasible for an MRO to personally
interview each employee who has a
positive test result and recommends that
the final rule accommodate that
situation. RAA and Federal Express
oppose any regulatory provision that
would require an airline to appoint or to
designate an MRO as part of an anti-
drug program.

APFA believes that an MRO shoutd
be an independent physician who could
assist labor and management EAP
officials during analysis of drug test
results and determination of the validity
of test results in each employee’s case.
AFA believes that it is imperative that
an MRO have specific training in
toxicology and addictive diseases. Even
with this training, AFA believes an
MRO should be responsible for
monitoring any testing program and
interpreting test results to determine if
referral to an EAP is warranted for a
particular employee. AFA states that
evaluation and referral for treatment
and determinations regarding an
employee’s readiness to return to work
should be made only by an EAP
treatment professional. IUFA states that
only the health care professional with
whom an employee has been working is
qualified to make a determination of
when an employee is fit to return to
duty. If an MRO and the responsible
health care official disagree, a neutral
third party should evaluate an employee
and determine if an employee is fit to
return to work. ALPA states that the
determination of whether an individual
has been rehabilitated, at least in the
case of pilots, must be made by the

Federal Air Surgeon under the medical
certification procedures contained in
Part 67 of the Federal Aviation
Regulations.

FAA Response. In response to
commenters who oppose the
requriement to designate or appoint an
MRO, the FAA notes that the rule does
not require that each employer have its
own individual MRO. The FAA
anticipates that small companies will
become part of, or will associate with,
large companies or may participate in a
consortium of small companies or
associations, in order to comply with the
MRO requirement of the final rule that
will result in reasonable costs to small
employers.

After consideration of the comments
on the issue of MROs, the FAA has
determined that the requirements
proposed in the NPRM are appropriate.
The FAA believes that the review and
evaluation functions of an MRO provide
critical and necessary safeguards for an
employee who is subject to drug testing
under the comprehensive anti-drug
program. The FAA believes that the
MRO will prove to be a beneficizl asset
to both employees and employers who
are subject to the provisions of the final
rule.

However, the FAA has expanded the
role of the MRO after review of the
comments and the proposed rule,
although many of these responsibilities
are contingent on an employer’s
decision to be involved in rehabilitation.
For example, if an employer chooses to
use an individual to perform a sensitive
safety- or security-related function who
has failed a drug test under this program
and who has successfully completed
rehabilitation, the MRO will develop an
unannounced testing schedule for that
individual. The MRO is the final arbiter
in cases where an individual disputes a
testing schedule after return to duty.
Except in cases where the Federal Air
Surgeon is involved, as discussed below,
the MRO also is the final arbiter
regarding return-to-duty
recommendations. The MRO also shall
review any rehabilitation program in
which an employee or an applicant
participated, after failing a drug test
conducted in accordance with Appendix
Ito Part 121, to determine if an
employee can return to duty or an
applicant may be hired to perform a
sensitive safety- or security-related
function for an employer.

The FAA also has defined the factors
that an MRO shall consider when
making a return-to-duty determination.
The MRO is required by the final rule to
énsure that an individual is drug free as
evidenced by a drug test; that an
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individual has been evaluated by a
rehabilitation counselor for drug use or
abuse; and that an individual has
complied with testing and counseling
requirements of a rehabilitation
program. Thus, the MRO will have
significant and sufficient information to
recommend, based on the MRO's
professional opinion, that an individual
or a current employee could perform a
sensitive safety- or security-related
function for an employer.

The FAA clarified the proposed
requirement that the MRO “conduct a
medical interview” with an employee as
part of the review of a positive test
result. The FAA did not intend that the
proposal require a face-to-face interview
with each employee. The final rule
requires that the MRO provide an
employee with an opportunity to discuss
a positive test result with the MRO.
Thus, for example, the MRO is permitted
to discuss the positive test result with
the employee by phone. The FAA
believes that the clarification will
relieve some administrative burdens on
the MRO and employees in scheduling
discussions of a positive test result. The
FAA also added several requirements to
the MRO's list of duties. First, the MRO
is required to notify an employee of a
confirmed positive test result within a
reasonable time after verification of the
result. Second, the MRO must process
an employee's request to retest a
specimen. The firal rule provides that
the employee’s request to retest must be
made in writing to the MRO within 60
days of notification of the confirmed
positive test result.

In the NPRM, the FAA requested
comment on who should make the
decision that an employee had been
successfully rehabilitated and could
return to duty if the employee was drug
free. ALPA specifically comments that
return-to-duty determinations of pilots
should be made by the Federal Air
Surgeon consistent with the medical
certification procedures contained in
Part 67 of the Federal Aviation
Regulations. Part 67 of the Federal
Aviation Regulations define “drug
dependence” asa “* * * condition in
which a person is addicted to or
dependent on drugs other than alcohol,
tobacco, or ordinary caffeine-containing
beverages, as evidenced by habitual use
or a clear sense of need for the drug.”
After review of the comments and
consideration of the medical standards
contained in Part 67, the FAA has
determined that the Federal Air Surgeon-
must be involved in the decision to
return an individual who holds a Part 67
medical certificate to a sensitive safety-
related position. The FAA believes that

it would be contrary to the statutory
mandate to determine the physical
ability of an individual to perform duties
pertaining to his or her airman
certificate if the FAA failed to
participate in a return-to-duty decision
for an individual who holds a medical
certificate.

Thus, the FAA has clarified the
responsibilities of the MRO for
situations where an employer
voluntarily becomes involved in
rehabilitation of employees or persons
hired to perform sensitive safety- or
security-related functions that require
an individual to hold a medical
certificate issue by the FAA. Under the
rule, the MRO will perform all the duties
and make all the determinations
required in Appendix I for those
individuals who do not hold a medical
certificate issued pursuant to Part 67 of
the Federal Aviation Regulations. For
those individuals whose pesition with
the employer requires them to hold a
Part 67 medical certificate, the MRO is
required to make a preliminary
determination, consistent with the
standard contained in Part 67, of
probable drug dependence or a
determination of nondependence. If the
MRO makes a determination of
nondependence based on his
professional opinion, the MRO may
recommend that an employee return to
duty in a sensitive safety- or security-
related position. The MRO is required to
forward the finding of nondependence,
the decision to return the employee to
duty, and any supporting
documentation, to the Federal Air
Surgeon for review.

The FAA is aware that allowing an
MRO to determine that an individual is
not drug dependent and, therefore, may
return to work in a sensitive safety- or
security-related position without prior
clearance by the Federal Air Surgeon
may be controversial and may be
viewed as inconsistent with aviation
safety. However, in the FAA's opinion,
it is consistent with aviation safety to
provide subsequent FAA review of the
treatment and any medical
determination of nondependence that
has been made by a competent licensed
physician with knowledge of substance
abuse disorders. The FAA also believes
it is beneficial to provide subsequent
review of an MRQO's return-to-duty
determinations, rather than initial
review by the Federal Air Surgeon, so
that an individual who is not dependent
on drugs can return to work as soon as
possible. Moreover, any individual who
returns to work after rehabilitation is
subject to unannouned testing as
determined by the MRO and may be

subject to ongoing counseling.
Therefore, the FAA believes that initial
determinations by an MRO and
subsequent review by the Federal Air
Surgeon will result in effective and fair
treatment of individuals who are
required to hold a medical certificate.

At any point that an MRO, in this
professional opinion, makes &
determination of probable drug
dependence of an individual required to
hold a medical certificate for a position,
the MRO is required to report the name
and other identifying information, and to
forward all documentation that supports
the determination, to the Federal Air
Surgeon. If the MRO has made a
probable drug dependence
determination of an individual required
to hold a medical certificate, the MRO
may not make a recommendation to
return that individual to duty. From that
point forward, the Federal Air Surgeon
is responsible for determining whether
the individual may keep a medical
certificate ‘or may be issued a medical
certificate consistent with the medical
standards contained in Part 67 of the
Federal Aviation Regulations. Since
drug dependency is a disqualifying
medical condition under Part 67 of the
Federal Aviation Regulations, it is
critical that the Federal Air Surgeon be
aware of any determination of probable
drug dependence. An individual subject
to the medical requirements of Part 67
who has a history of drug dependency
must receive a “special issuance”
medical certificate, issued at the
discretion of the Federal Air Surgeon
pursuant to § 67.19, before returning to
work in a sensitive safety-related
position. The Federal Air Surgeon is
required to determine if that individual
is qualified to hold a medical certificate
and is physically able to exercise the
privileges of an airman certificate. This
determination, and the discretion to
grant a special issuance of a medical
certificate, clearly are within the
exclusive expertise of the Federal Air
Surgeon.

The FAA has added a provision to the
final rule that requires the MRO to
report the name of any current employee
required to hold a medical certificate to
perform a sensitive safety-related
function who fails a drug test. The MRO
also is required to report the name of
any individual who holds a medical
certificate and applies for a position
with the employer in which a medical
certificate is required and who fails a
preemployment drug test. The MRO is
required to report the names of these
individuals to the Federal Air Surgeon
because a positive drug test result
clearly is probative evidence of possibl
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drug dependence which is a
disqualifying condition under the
medical standards of Part 67 of the
Federal Aviation Regulations. Therefore,
the FAA added this requirement to
ensure that the FAA is aware of
conditions that may affect an
individual’s ability to physically perform
the duties of an airman.

Administrative Matters and Reporting
and Recordkeeping Requirements of
Appendix I to Part 121. The FAA
received very few comments regarding
the reporting requirements of the
proposed rules. ATA found the
requirements of Appendix I to be
acceptable. ATA recommended that the
FAA establish a date to analyze the
data collected regarding drug testing
and rehabilitation and to review the
regulations. Suburban Airlines, as part
of its analysis of the costs of the
proposals, estimates that the
administrative costs and record
retention costs of testing its 211
employees would be $8,500 per year.

- Federal Express supports auditing of
annual, summary data by the FAA that
is supplied by an employer regarding the
employer’s anti-drug program. Federal
Express does not object to submitting an
anti-drug program for the FAA's
approval but believes that the 180-day
implementation period will be
insufficient if the final rule contains all
of the requirements proposed in the
NPRM

FAA Response. The regulatory
provision that require an employer to
submit a comprehensive anti-drug
program and summary reports of the
employer’s program are critical
measures to provide oversight of the
industry’s implementation of the
comprehensive anti-drug program. The
FAA believes that these minimal
requirements are necessary to properly
monitor the industry and to ensure
compliance with the final rule. In
addition, evaluation of the industry’s
implementation of the anti-drug program
and the results of testing and
rehabilitation programs will enable the
FAA to review any demonstrated trends
of drug use in the aviation industry and
to modify the rules-if warranted by the
data. These reporting requirements are
consistent with the FAA's existing
industry recordkeeping and reporting
requirements.

The FAA has modified the proposed
recordkeeping and reporting provisions
in the final rule. First, the FAA has
clarified the requirements and
organization of material that must be
submitted in the employer's semi-annual
report and annual report. In order that
the FAA may accurately assess

information submitted by an employer,
the revised final rule provides that the
employer must submit the total number
of tests performed; the total number of
tests performed for each category of
test; and the total number of positive
test results for each category of test
given by an employer. These
requirements are in addition to the
proposed requirement to provide
information on the number of positive
test results according to the function
performed by an employee for each type
of test and according to the type of drug
indicated by a positive drug test result.
The FAA anticipates that requiring an
employer to report the additional
information will not overburden an
employer because drug testing
laboratories commonly report the bulk
of this information when reporting drug
test results. For example, as part of the
DOT procedures (49 CFR Part 40), a
DHIIS-certified laboratory is required to
provide a monthly statistical summary
of initial and confirmation urinalysis
testing data of employees tested during
the month to the person responsible for
coordination of the drug program. The
summary contains information on the
number of specimens received for initial
and confirmation testing; the number of
specimens reported for initial testing;
and the number of specimens reported
positive for each of the five drugs or
drug metabolites tested during initial
and confirmation testing [DOT
“Procedures for Transportation
Workplace Drug Testing Programs;” 49
CFR Part 40).

The FAA had proposed that an
employer only keep records relating to
the specimen collection process in the
NPRM. However, in light of other
revisions to the proposed rule made in
response to the comments, the employer
also must retain records of test results
and records relating to any employee
rehabilitation. For example, the MRO is
required to report the names of
individuals holding a Part 67 medical
certificate who fail a drug test and to
forward test result and rehabilitation
information regarding all individuals
holding a medical certificate to the
Federal Air Surgeon. Thus, the FAA has
revised the recordkeeping provision of
the proposed rule to require that an
employer keep adequate information
with which an employer and the FAA
can evaluate the anti-drug program and
determine any trends that may develop
in the commercial aviation industry.
Pursuant to the final rule, an employer is
required to retain all confirmed positive
test results and any rehabilitation
records for five years. The employer
may retain these records longer than

five years although extended record
retention is not required by the final
rule. The FAA also added a provision to
the final rule that requires an employer
to keep any negative test results for a
period of 12 months. However, all
records retained by the employer are
subject to limited release, as discussed
below, for any period of time that the
employer keeps these records.
Confidentiality of Test Results. Most
small businesses, individuals, and labor
unions support restrictions on the
release of drug testing information.
These commenters believe that the FAA
should include a regulatory provision
prchibiting the release of any drug
testing information abcut an employee.
RAA believes that only the employer
and the employee should have access to

‘the results of the anti-drug program.

Conversely, ERA Aviation suggests that
employers should be required to report
the name, social security numbers, and
certificate numbers of employees testing
positive to the FAA. TWU states that
test results should be confidential as to
all persons, except an applicant or
employee, absent written consent or
valid compulsery process. The
laboratory may release confirmed
positive test results or negative test
results only to the employer's medical
officer. TWU suggests that the medical
officer may notity managerial or
supervisory personnel who have a
compelling need for the information to
implement employer's policies or may
notify the medical personnel responsible
for an employee’s rehabilitation.

RAA and Federal Express believe that
job applicants shculd be required to
disclose prior test results to subsequent
employers as a condition of °
employment. ATA believes that records
of applicants for employment who have
tested positive in a preemployment drug
test should be disclosed to third persons
in limited situations, including
authorization from the applicant,
litigation by the applicant, pursuant to a
valid subpoena, and by order of a court
or administrative agency. However,
ATA believes that test results, related
personnel records, and rehabilitation
data of incumbent employees should not
be released to any person absent
express consent of.the employee. The
Director of the Santa Maria Public
Airport District believes that positive
test results of all employees and
applicants should be retained in a
central database and should be
available to potential aviation
employers. Federal Express also
believes that carriers should be free to
exchange an employer's drug testing



47046 Federal Register / Vol. 53,

No. 224 |/ Monday, November 21, 1988 / Rules and Regulations

resulis and that the FAA should insulate
carriers from liability for this disclosure.

ALPA states that information
regarding an employee’s drug testing
history should be treated as confidential
information, and clearly stated in any
final rule, since it is “extracted” from
the employee by requiring the employee
to submit to drug testing. A rule of
confidentiality should apply to all
information obtained pursuant to the
regulation whether obtained as a result
of testing, interview, or examination, or
treatment of an employee. ALPA
believes that the only effective and
appropriate rule is a complete ban on
disclosure of confidential drug testing
information without the employee’s
written consent. ALPA believes that a
complete ban on disclosure is required
for ethical reasons and to encourage
candor by employees when dealing with
medical professionals.

As a general matter, EEAC advocates
protecting the privacy of individuals
who undergo drug tests. EEAC believes
that sharing of drug testing information
among employers in a safety-sensitive
industry has superficial appeal.
However, EEAC advocates_caution in
allowing a subsequent employer to rely
solely on information obtained as a
result of a different company’s drug
testing procedures.

FAA Response. The FAA has included
a provision in the final rule that will
govern release of records of an
employee’s drug testing results and any
rehabilitation information. The FAA has
decided that the legitimate individual
privacy rights of an employee warrant
strict limitations on the availability of
an employee's drug testing results and
rehabilitation information. The final rule
provides that the release of an
individual's drug test results and any
information about an employee’s
rehabilitation program is permitted only
with the specific, written consent of the
individual. Due to the specific provisions
discussed previously, this restriction
does not override the requirement to
report test results and any rehabilitation
information to the Federal Air Surgeon
of an applicant or an employee who
holds a medical certificate who fails a
drug test. The final rule also provides
that the FAA is entitled to examine
these records and that this information
must be released to the NTSB as part of
an accident investigation or to the FAA
upon request.

Temporary Employees. The FAA
solicited comments in the NPRM on the
proposed definition of temporary
employees and their eligibility for
rehabilitation. RAA agrees with the
FAA’s proposed definition that
temporary employees are those

individuals who are hired for a period of
less than 90 days. ATA and Federal
Express propose a period of 120 days
and TEMSCO Helicopters proposes a
period of 150 days or less to determine
an employee's eligibility for
rehabilitation opportunities.

RAA and ATA agree with the FAA's
proposal to exclude temporary
employees from rehabilitation
opportunities. RAA and ATA oppose the
FAA's proposal to consider employees,
who are eligible for reemployment by
the same employer within 90 days
following the original employment, as
regular employees of the industry and,
therefore, eligible for rehabilitation
opportunities if they are rehired by the
airline.

Several organizations, including
TEMSCO Helicopters and ATA,
comment that the time period of 90-day
employment would adversely affect
businesses who employ individuals on a
seasonal or contract basis for longer
periods of time. SSA states that small
businesses should not be required to
retain or to rehire a part-time or
temporary employee who volunteers for,
or otherwise participates in,
rehabilitation.

FAA Response. In the NPRM, the FAA
requested comment on the definition of
a temporary employee and whether
employers should be required to offer
rehabilitation opportunities and job
security to temporary employees. After
consideration of the comments and due
to deletion of the requirement to offer
rehabilitation and job security to
employees, a definition of temporary
employees in the final rule is
unnecessary. Therefore, an employer is
not required by the rule to offer en
opportunity for rehabilitation or to hold
a position open for any temporary
employee.

However, the final rule makes no
distinction regarding testing of
temporary employees. Thus, an
employer is required by the final rule to
include temporary employees in its drug
testing program. The burden of testing
temporary employees is slight when
compared to the significant risk that a
temporary employee who uses drugs
poses to aviaticn safety. Thus, the FAA
believes that it is important to test
temporary employees for the presence of
drugs or drug metabolites that may
adversely affect performance of a
sensitive safety- or security-related
function. Many “temporary” employees,
who actually are recurring seasonal
employees or are regularly and
containually rehired at the end of
specified term, are “permanent”
members of the aviation industry. The
FAA firmly believes that these

individua!s clearly should be included in
an employer’s drug testing program in
the interest of aviation safety. In
addition, these employees, although they
may consistently perform sensitive
safety- or security-related functions
pursuant to short-term contracts for
different employers, should be included
in EAP education programs because of
their continuous involvement in
commercial aviation activities.

" Uniformity versus Flexibility. ATA,
American Airlines, Delta Airlines, IUFA,
and IFFA believe that all employers and
employees should be subject to uniform
minimum rules and requirements in the
area of drug testing. These entities
strongly believe that company-specific
plans may dilute the effectiveness of the
anti-drug program or lead to harassment
of employees.

EEAC supports the concept of
employer flexibility to design specific
anti-drug programs. EEAC believes that
each employer should determine the
circumstances of employee drug testing
and the content of employee assistance
programs. EEAC supports
preemployment testing, postaccident
testing, periodic testing incident to
scheduled physical examinations, and
testing based on reasonable cause.
EEAC believes employers should have
the option or requiring random testing of
employees.

EEAC readily endorses EAP services
and rehabilitation of employees but
believes that these benefits should not
be mandated by the government.
Decisions whether an employee has
been rehabilitated and whether an
employee should be permitted to return
to work should be determined by the
individual employer acting with the
guidance of professionals involved in an
employee's rehabilitation.

Federal Express believes that use of
controlled substances at any time,
whether on or off the job, should be
prohibited due to the critical safety
concerns in the aviation industry.
Federal Express states that such a
prohibition “* * * helps ensure safe
operation of aircraft and protects
employees and the general public from
unnecessary safety hazards.” However,
Federal Express believes that the FAA
should impose only minimum regulatory
requirements of a drug testing and
rehabilitation program and allow
carriers to structure individual programs
for their particular employees.

FAA Response. The FAA agrees with
the Commenters who conclude that
mandating minimum, uniform
requirements for comprehensive anti-
drug programs in the commercial
aviation industry is necessary in order
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to maximize the effectiveness of the
program and to achieve a safe and drug-
free commercial aviation workforce. The
FAA believes that the comprehensive
anti-drug program promulgated in this
final rule meets the agency’s statutory
mandate to promote the safety of civil
aircraft operating in air commerce and
that it responds to the public’s need for
a safe aviation environment.

In response to the comments,
particularly in the area of anti-drug
programs implemented by small
aviation entities, the FAA has addressed
the need for employer flexibility by
revising the program requirements or the
implementation dates. The FAA has not
included specific, detailed provisions
regarding the content and requirements
of an individual’s treatment due to the
significant variables that affect these
components based on each individual,
the type of drug used, and the level of
any drug use, drug dependence, or drug
addiction. Thus, in the area of an
employee’s rehabilitation treatment
plan, the FAA agrees that this decision
is best left to the discretion of those
individuals who are significantly and
directly involved in the employee’s
rehabilitation.

The FAA has imposed uniform,
minimum requirements on employers
and employees in other areas of the
comprehensive program. Although
employers are required to comply with
the minimum requirements, employers
may expand the minimum testing
requirements to include other employees
or may offer EAP services and
rehabilitation opportunities to
employees. If the employer expands its
anti-drug program, any additional
components of the employer’s anti-drug
program may not contradict or dilute the
effectiveness of the FAA's final rule. As
stated in the NPRM, while the FAA
would not prohibit employers from
taking independent actions beyond
those required by the rule, such actions
may not adversely affect the final rule
and would not be authorized by the
FAA. Therefore, additional benefits or
more stringent procedures would not be
considered part of the employer's
approved program.

The FAA received many comments
for revision of the final rule to include
testing for additional drugs and

- permission for an employer to use
analytical procedures that are not
addressed in the DHHS guidelines. The
Department of Transportation will
address the issue of testing for
additional drugs in the DOT “Procedures
for Transportation Workplace Drug
Testing Programs” (49 CFR Part 40),
DOT intends to follow the proposed

DHHS guidelines which allow testing for
other drugs, in addition to the five drugs
specified in the appendix, only in the
context of testing based on reasonable
cause. Neither this final rule nor the
DOT procedures address the issue of an
employer’s ability to test for drugs, other
than the drugs specified by the FAA, to
the extent that an employer has
independent legal authority to test for
other drugs.

Regulatory Consent. AOPA believes
that the FAA should eliminate the
regulatory section that would require a
pilot to submit to a drug test requested
by an employer, a local law enforcement
officer, or an FAA inspector. AOPA
asserts that the FAA does not have the
authority or the expertise to administer
a drug test and that refusal to sumbit to
a test is best left to local law.

ATA agrees with the sanctions
proposed for an employee's refusal to
submit to a required test. Henson
Airlines has an existing policy that an
employee’s refusal to submit to a drug or
alcohol test will result in disciplinary
action that could include dismissal from
the company.

FAA Response. The FAA has not
revised the provisions proposed in the
NPRM that would provide sanctions for
an employee’s refusal to submit to a
drug test required as part of the
comprehensive anti-drug program. The
FAA believes that the sanctions
proposed in the NPRM are appropriate
and are necessary to ensure compliance
with the requirements of the anti-drug
program. In response to AOPA’s
comment, the FAA would not
“administer” a drug test under this
provision. The FAA would simply
request that the employee submit to a
drug test, collected and analyzed
consistent with the DOT procedures of
49 CFR Part 40, where testing would be
otherwise authorized under an anti-drug
program. This provision is necessary
primarily in the area of postaccident
drug testing where the FAA may be the
only official at the scene of an accident
with the authority to request that an
individual submit to a postaccident drug
test.

The FAA also believes that
compliance with the testing
requirements of the final rule is not an
issue that is best left to local law. As a
preliminary matter, the FAA has clear
statutory authority to promote and
maintain aviation safety. Second, the
FAA is the entity that issues airman
certificates and that is charged with
ensuring that an airman is qualified to
exercise the privileges of that Federal
certificate. Finally, sanctions imposed
pursuant to State or local law may vary

widely among each jurisdiction and
would subject similarly-situated
employees to dissimilar treatment
according to the content of the local law.
Therefore, the FAA believes that it is
appropriate to provide that an
individual is disabled from performing a
sensitive safety- or security-related
function and to include sanctions for a
failure to submit to a drug test to
promote aviation safety and to ensure
consistent treatment of individuals
engaged ir commercial aviation.

Existing Regulations. AOPA, several
small aviation entities, and many
individual commenters believe that the
FAA'’s existing regulations, and
increased FAA enforcement of these
regulations, are sufficient to deal with
any drug problem in the aviation
industry.

A commenter speaking as national
litigation counsel for AOPA and on
behalf of the California Aviation
Council and the Orange County
Aviation Association believes that the
types of testing proposed by the FAA
are duplicative of the existing
opportunities for testing in the periodic
medical examination of commercial and
air transport pilots. In addition, this
commenter states that the FAA has the
authority, pursuant to § 609 of the
Federal Aviation Act, to reexamine or
reinspect any airman at any time,
Therefore, the commenter believes that
the FAA could implement a lawful drug
testing program within the existing
infrastructure of the FAA's certification
procedures. The commenter also states
that the regulations proposed in the
NPRM create an irreconcilable conflict
with the FAA's safety-enhancement
enforcement system. The commenter
believes that the proposed anti-drug
program will prove detrimental to
aviation safety because the number of
enforcement cases brought by the FAA
for violations of the proposed
regulations will overburden the FAA
and the administrative law judges
assigned to hear enforcement cases.

FAA Response. The FAA disagrees
with the commenters who state that the
comprehensive anti-drug program
requirements are redundant and that
increased enforcement of the existing
regulations or reexamination of
individual airmen will result in a drug-
free commercial aviation environment.
The existing regulations do not address
the issue of drug testing of aviation
personnel performing sensitive safety-
or security-related functions in
commercial aviation. Thus, in the FAA's
opinion, enforcement of existing
regulations or individual reexamination
will not sufficiently deter any drug use
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in commercial aviation. In addition, the
existing regulations do not address the
critical issues of procedural safeguards
in collection and tesiing of samples for
the presence of drugs or drug
metabolites that are provided in the
DOT procedures of 49 CFR Part 40.

Establishing a drug testing program
within the existing “infrastructure” of
the existing certification procedures is
equivalent tc implementing only a
periodic testing requirement. Because of
an individual's ability to circumvent
periodic testing, based on a relatively
short abstinence from drug use, periodic
testing alone is not a sufficient deterrent
to drug use in commercial aviation. The
FAA believes that it is appropriate and
necessary to provide minimum
requirements, applicable to employers
and employees, that will achieve a drug-
free commercial aviation environment.

Preemption of State and Local Laws.
ATA, Federal Express, and RAA
recommend that the FAA insert a
regulatory provision that explicitly
proscribes State or local legislation that
would interfere with the consistent and
uniform testing and rehabilitation
cpportunities for aviation employees
mandated by this final rule,

FAA Response. The FAA agrees with
the commenters who are critically
concerned about conflicting State and
local laws that would interfere with an
effective comprehensive anti-drug
program. The FAA believes that
inconsistent laws or regulations
applicable to the subject matter of this
final rule will frustrate the intent of the
rule and severely hamper
implementation and administration of
an anti-drug program. Therefore, the
FAA has included a preemption
provision in the final rule that is
intended to enhance the efficiency and
effectiveness of the requirements of the
final rule.

The FAA's issuance of the final rule
preempts any State or local law, rule
regulation, order, or standard that
covers testing of commercial aviation
employees for the presence of drugs or
drug metabolites. The new rule does not
preempt any State law that imposes
ganctions for the violation of & provision
of a State criminal code related to
reckless conduct leading to actual loss
of life, injury or damage to property,
whether such provisions apply
specifically to aviation employees or
generally to the public. The scope of the
authority preempted by this final rule
and the authority reserved to the States
is essentially identical to the provision
in the regulations issued by the Federal
Railroad Administration of the
Department of Transportation (49 CFR
219.13).

Waivers or Exemptions. ATA
believes that waivers and modifications
of an emplover’s drug testing program
should be granted if exceptional
circumstances warrant the waiver or
modification and if an equivalent level
of safety can be maintained under the
terms of the waiver. American Airlines
advocates that all carriers should be
subject to identical requirements and

“waivers should not be granted.

FAA Response. The final rule sets
forth minimum requirements that must
be included in an employer’s anti-drug
program. However, the rule generally
does not set forth detailed program
administration requirements in most
areas of the program. Also, an employer
is not prohibited from establishing an
anti-drug program that goes beyond the
minimum requirements promulgated by
this rule. As a result of the FAA
approval process of an employer’s anti-
drug program, a certain amount of
discretion and flexibility is retained for
an employer’s administration of its anti-
drug program.

On this basis, the FAA has
determined that any requests for
exemption from a requirement of this
rule should be handled in the same
manner as requests for exemptions of
other FAA regulations under Part 11 of
the Federal Aviation Regulations. The
FAA believes that a case-by-case
determination will be necessary to
ensure that any exemptions from the
requirements of this final rule are in the
public interest.

Contractors

The FAA has revised the proposed
rule as it applies to contractors whose
employees perform sensitive safety- or
security-related service for aviation
entities subject to the rule. Under the
proposed rule, contractors whose
employees perform covered service to
aviation entities were authorized to
submit their own plans to the FAA to
implement directly an anti-drug
program. These contractor employees
also could have been included in the
anti-drug program of the aviation entity
for whom they were providing services.
However, for the final rule, the FAA
concluded that all persons performing
sensitive safety- or security-related
functions should be under the plan of
the aviation entity for whom they
provide the services.

The FAA believes that administration
of the anti-drug program would be
vastly more efficient—for aviation
entities directly subject to the rule,
contractors, and the FAA—by reducing
the proliferation of different plans
submitted by a significant number of
contractors who provide covered service

to the same aviation entity. In addition,
the FAA believes that limiting the
submission of plans to those aviation
entities directly subject to the rule will
provide a more consistent approach to
administration of industry-anti-drug
programs and will minimize the
difficulties of ensuring compliance with
the final Tule. As noted earlier in this
preamble, the final rule provides that an
employee who is subject to the
requirements of any employer’s FAA-
approved anti-drug program may
provide sensitive safety- or security-
related services to any other employer.
Therefore, 80 long as a contractor
employee is covered by one aviation
entity's anti-drug program, the employee
would be able to provide services for
any employer subject to the rule. Thus, a
contactor whose employees provide
gervices to multiple aviation entities
would not be subject to any greater
burden than those entities directly
subject to the rule.

Additional Issues

Alcohol. The NTSB, AMA, Henson
Airlines, and other individual
commenters suggest that the FAA
include alcohol as a tested substance in
any required testing program.

The FAA expressly excluded the issue
of alcohol testing from this rulemaking
for a variety of reasons stated in the
NPRM,; therefore, these comments are
beyond the scope of this rulemaking.
Excluding alcohol testing from this
rulemaking should not be construed to
mean that the FAA is ignoring the fact
that alcohol may be a substance of
widespread abuse in the aviation
industry. As stated in the NPRW, the
FAA will contihue to review the
effectiveness of regulations dealing with
the issue of alcohol use and abuse in
aviation and may, consider additional
rulemaking action'in the future. In
addition, employers are not prohibited
from initiating alcchol testing programs
for their employees if not otherwise
prohibited from testing for alcohol.

The Department of Transportation
will include & provision in the DOT
precedures (49 CFR Part 40) that will
enable an employer to test for the
presence of alcohol in an employee’s
system. Pursuant to those procedures,
the employer could include testing for
alcohol in testing protocols anly
pursuant to FAA approval if the testing
is authorized under the FAA regulations.

Testing for edditional drugs. The
NTSB recommends that the FAA expand
the list of prohibited drugs to include
those substances listed in Schedule III
and Schedule IV of the Controlled
Substances Act. The NTSB also



Federal Register / Vol. 53, No. 224 / Monday, November 21, 1988 / Rules and Regulations

47049

recommends that the FAA develop a
medical exemption process to provide
for a pilot's legitimate medical use of
these substances. ATA recommends
that mind-altering prescription drugs,
such as barbiturates, benzodiazepines,
methadone, and methaqualone, also be
listed as prohibited drugs in any drug
testing program, ERA Aviation supports
this recommendation and suggests that
propoxyphene, quaaludes, and codeine
be added to the list of drugs that would
be screened.

The five drugs specifically listed in
Appendix I to Part 121 are. the five drugs
for which DHHS has set cutoff levels
and testing protocols in its mandatory
guidelines (53 FR 11970, 11973-11974;
April 11, 1988). The Department of
Transportation intends to adoy:t these
cutoff levels and testing protocols
verbatim in its procedures applicable to
the aviation industry (49 CFR Part 40).
An employer is required to test for
marijuana, cocaine, opiates,
phencyclidine (PCP), amphetamines, and
metabolites of those drugs because of
the incidence and prevalence of use of
these drugs in the general population
and based cn the experience of the
Department of Defense and the
Department of Transportation in their
drug testing programs. Because analysis
of additional, less-frequently used drugs
could result in substantial additional
expense, the FAA believes that
requiring an employer to test for these
five drugs is appropriate at this time.
Any testing for other drugs, beyond the
specified drugs listed in the appendix, is
authorized only in the context of testing
based on reasonable cause. Only if, in
that context, the FAA authorizes testing
for additional Drug X under 49 CFR Part
40 (an approval which would be granted
only after consultation with the
Department of Health and Human
Services, and only on the basis of an
HHS-established testing protocol and
positive threshhold) may the employer
also test the sample for that drug.

Absent such an approval, if the
employer wants to test, in addition, for
Drug Y, the employer must obtain a
second sample from the employee. The
obtaining of this second sample is not
under the authority of the DOT
regulation. The employer must base its
request for the second sample on
whatever other legal authority is
available, since the employer cannot
rely on the DOT regulation as the basis
for the request.

The FAA is aware that listing the
drugs that will be analyzed as part of a
drug testing program may result in
individuals using alternative drugs that
are not analyzed pursuant to the final

rule. As part of the agency's review and
anlaysis of the industry’s anti-drug
programs, the FAA encourages the
aviation industry to notify the FAA if
different drugs are being used in the
aviation community. As part of the
FAA's oversight of the comprehensive
anti-drug program, the FAA will seek
statistical information, to the extent any
information is available, from the
National Institute on Drug Abuse
(NIDA), other Federal agencies, and any
other source to determine if additional,
different drugs should be included in the
comprehensive anti-drug program to
ensure aviation safety.

Testing of other individuals. Several
commenters, including the AMA, NTSB,
ATA, and ALPA, suggest that the FAA
expand the list of individuals to be
tested, or defined as sensitive safety-
and security-related employees, under
the regulations. Several entities
recommended that the FAA require
testing of all individuals certificated by
the FAA, including general aviation
pilots. ALPA, ATA, and Martin Aviation
recommend that any employee who
performs a function in or around an
aircraft (deicing, weight and balance
computation, fueling, taxiing or towing
aircraft, weather forecasting, baggage
handlers, and cargo personnel) and
supervisors of covered employees be
subject to testing because these
‘ndividuals affect aviation safety,
Federal Express states that it would
include ramp agents responsible for
weight and balance of an aircraft,
deicers, and fuelers in a drug testing
program. Federal Express supports
inclusion of aviation security screeners
in a drug testing program although it
does not employ these individuals.
ALPA and American Airlines also urge
the FAA to include corporate officers in
any testing program. The Director of the
Santa Maria Public Airport District
suggests that the FAA amend Part 107,
Part 108, and Part 139 to ensure that
employees of certificated airport
operators are included in the anti-drug
program. Tramco, Inc. suggests that Part
145 be amended so that repair station
employers are required to comply with
the anti-drug requirements in the same
manner as Part 121 certificate holders.
Tramco also suggests that aircraft
manufacturers be required to implement
an anti-drug program.

After review of these various
comments, the FAA has retained the
basic regulatory list of functions
proposed in the NPRM. However, the
FAA has eliminated parachute rigging
duties from the list of functions
contained in Appendix I to Part 121, The
activities performed by parachute

riggers do not have a direct and
significant impact on the safe operation
of civil aircraft as do the other sensitive
safety- and security-related functions
listed in the appendix.

The FAA has not revised the rule to
require drug testing of supervisory or
managerial employees. However, the
FAA notes that under the proposed rule
and the final rule, supervisory or
managerial employees who perform
sensitive safety- or security-related
functions for an employer are not
permitted to perform these functions,
either on a permanent or temporary
basis, unless those employees are
subject to the requirements of the
employer’s anti-drug program. Also,
repair station employers and employees
are subject to the requirements of an
anti-drug program if these individuals
provide contract service to an employer
who is subject to the requirements of
this final rule. Under the terms of the
rule, a Part 121 certificate holder, a Part
135 certificate holder, or an entity or
individual covered by the rule because
they operate for compensation or hire
may only use the services of persons
who are subject to the requirements of
an FAA-approved program. Therefore,
although Part 145 was not amended,
repair station employers and employees
are included to the extent that they
provide contract service or repair
aircraft operated by an employer subject
to the final rule.

The comprehensive anti-drug
programs, proposed by the operating
administrations within the Department
of Transportation, focus on drug testing
for various commercial transportation
activities. The scope and direction of the
FAA’s comprehensive anti-drug program
is consistent with the present
Department-wide policy.

The FAA encourages the public and
members of the aviation industry to
submit information to the FAA (directed
to the person listed in the heading “ror
FURTHER INFORMATION CONTACT") that
may warrant inclusion of different drugs
in a drug testing program or additional
categories of employees to be tested. If
it is necessary to preserve
confidentiality of any information
submitted to the FAA, the FAA
encourages aviation industry
representatives or trade associations to
transmit the informaticn to the FAA.
The FAA will monitor the date gathered
pursuant to this program, and will
continue to review other information
regarding drug use in private and
commercial aviation, to determine if
further rulemaking action in this area is
required or necessary. The FAA may
revise other sections of the Federal
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Aviation Regulations, to broaden the
applicability and scope of the -
comprehensive anti-drug program, if
further study warrants this action. The
final rule does not prohibit an employer
from testing any other employee or
group of employees, if the employer is
not otherwise prohibited, that the
emplcyer determines should be tested
for drugs to provide safety or efficiency
in the workplace.

Conflict with foreign laws or policies.
We have determined not to make the
rule applicable in any situation where
compliance would violate the domestic
laws or policies of another country. In
addition, because of the potential
confusion that may exist involving
application of this rule in situations
where compliance could violate foreign
laws or policies, we have determined
not to make the rule applicable, until
January 1, 1930, in any situation where a
foreign government contends that
compliance with our rule raises
questions of compatibility with its
domestic laws or policies. During the
next year, the Department of
Transportation and other U.S.
government officials will be working
closely with representatives of foreign
governments with the goal of reaching a
permanent resolution to any conflict
between our rule and foreign laws and
policies. The U.S. and Canadian
Governments have already established
a bilateral working group in an attempt
to achieve this objective. We believe
that considerable progress has already
been made, and further meetings will be
held in the near future. While we believe
that this can be a model for addressing
the concerns of other countries, it is not
intended to be the exclusive means. The
Administrator may delay the effective
date further under this section, if such
delay is necessary to permit
consultation with ary foreign
governments to be successfully
completed.

It is the agency's intention to issue a
notice no later than December 1, 1989,
that would make any necessary
amendments to the rule as a result of
discussions with foreign governments.
Shortly after their issuance, any such
rotices will be published in the Federal
Register. While we recognize that any
decision not to apply our rule to foreign
citizens has the potential to create some
anomalous conditions in competitive
situations, it is the intention of the U.S.
Government to make every effort to
resolve potential conflicts with foreign
governments in a manner that
accommodates their concerns while
ensuring the necessary level of safety by
those we regulate.

Statutory authority. One commenter
questions the authority of the FAA to
promulgate regulations that proscribe
recreational drug use by any airman
during his or her free time that does not
impair the airman's performance on the
job. As stated by the commenter, the
FAA’s mandate is to ensure the safety of
civil aviation and not to enforce criminal
drug enforcement laws.

The FAA clearly has the statutory
authority to mandate continuing
eligibility requirements and minimum
physical and medical standards to
promote and develop safety in air
commerce and civil aeronautics. For
example, the FAA has clear authority to
prohibit off-duty consumption of alcohol
pricr to aircraft operation to ensure that
a crewmember is not impaired by
alcohol while acting or attempting to act
as a crewmember of a civil aircraft.
Similarly, in the FAA's opinion, this
broad authority includes the authority
and ability to prohibit the presence of
any drug or drug metabolite in an
individual’s system that may adversely
affect aviation safety.

As noted in the NPRM, it often is
difficult to detect the subtle and varying
degrees of drug impairment to motor
skills and judgment that are critical to
aircraft operation or performance of
sensitive safety- and security-related
duties. Certain drugs or drug metabolites
remain in an individual’s system long
after use and may impair an individual's
subsequent performance. Indeed, the
Vice President of a national firm
providing consultation services on drug
abuse prevention to American Airlines,
with significant experience in
identification and treatment of drug
users, states that marijuana use disrupts
recall and short-term memory and that
there is serious impairment of skills
appropriate to industrial operations for
10 to 12 hours after smoking a single
marijuana cigarette, The FAA believes
that it is clearly in the public interest
and within the FAA's statutory authority
to ensure that any “hangover effect”
associated with recreational use of
illegal drugs does not interfere with an
individual’s performance and, thus,
jeopardize air safety.

Summary of Significant Changes From
the Proposed Rule

The FAA amended several sections of
the proposed rule in response to
comments received from the public on
the issues and in response to questions
raised in the NPRM. Any changes that
significantly altered the requirements of
the anti-drug program are discussed
previously and are summarized in this
section. ‘

The definition of an “employee” in
Appendix I to Part 121 was amended to
make it clear that employees of an entity
that holds both a Part 121 certificate and
a Part 135 certificate are to be
considered employees of the Part 121
certificate holder. This will ensure that
all employees of a single entity,
regardless of the type of operating
certificate held by the employer, are
subject to the same requirements and
time schedules for the purposes of an
anti-drug program.

The definition of “employer” also was
amended. This section was amended to
make it clear that an employee of one
company that has implemented an anti-
drug program may perform sensitive
safety- or security-related functions for
another employer. For example, a
mechanic employed by American
Airlines, who is covered by American's
anti-drug program, is permitted to
perform maintenance duties or repair
work on an aircraft owned by United
Airlines.

The Department of Transportation has
determined that certain modifications of
the DHHS guidelines, proposed in the
NPRM,-are ‘appropriate for this
rulemaking. The FAA has referenced a
DOT interim final rule {49 CFR Part 40),
entitled “Procedures for Transportation
Workplace Drug Testing Programs,” in
this final rule.

The FAA did not revise significantly
the section of the appendix regarding
thve substances for which testing must be
conducted. However, the appendix
provides that testing for drugs listed in
Schedule I and Schedule II of the
Controlled Substances Act is permitted
only during testing based on reasonable
cause. In addition, the testing must be
conducted in accordance with the DOT
“Procedures for Transportation
Workplace Drug Testing Programs” and
pursuant to the employer's approved
anti-drug program.

The FAA clarified the preemployment
testing provision to make it clear that an
employer may use a person to perform a
sensitive safety- or security-related
function who passed a previous
preemployment drug test for an
employer and has continuously been
subject to testing under an approved
anti-drug program even if the individual
is not currently employed by that
employer. The rule prohibits an
employer from “hiring” any person after
failing a preemployment drug test. The
rule does not require an employer to test
every applicant but only to test an
applicant before he or she is actually
hired by the employer.

The periodic testing provision was
revised to make it clear that an
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employee is only required to provide
one specimen for testing during the
employee's first periodic medical
examination in the first calendar year of
implementation of the final rule. Also,
this section was revised to enable an
employer to discontinue periodic drug
testing of employees as part of a
medical examination after the first full
calendar year of implementation of the
employer's anti-drug program. After the
first year of implementation. the
employer’s random testing program
should be fully implemented and
periodic testing as part of a medical
examination may be eliminated.

The FAA revised the random testing
provision of the final rule in response to
the comments and with reference to the
plans of the random testing program
started by the Department of
Transportation. The final rule provides
for phased implementation of
unannounced testing based -on random
selection beginning with an annualized
rate equal to 25 percent of covered
employees during the first 12 months of
program implementation. Thereafter, the
employer must achieve and maintain an
annualized testing rate equal to 50
percent of the covered employees. The
FAA also added a provision that would
enable an employer to randomly select
eémployees for unannounced testing
based on a method, other than the
methods originally proposed in the
NPRM, that has been approved by the
FAA,

The FAA has amended the
postaccident testing provision. The
revised section requires an employer to
ensure that postaccident testing is
conducted as soon as possible but not
later than 32 hours after an accident.

As discussed previously, the FAA has
expanded the bases upon which an
employer may substantiate the
* determination to test an employee based
on reasonable cause. In order to address
concerns expressed in the comments,
the FAA has included a provision in this
section that allows a small aviation
employer to test an employee based on
a determination of reasonable cause
made by only one supervisor trained in
detection of drug use symptoms. As
proposed in the NPRM, an employer
may test an employee performing a
sensitive safety- or security-related
function for any Schedule I or Schedule
II drug, if the employer conducts the
testing based on reasonable cause in a
manner consistent with the employer's
approved anti-drug program and the
DOT procedures (49 CFR Part 40).

In response to comments specifically
solicited in the NPRM, the FAA has
included a provision for unannounced
testing after an employee’s return to

duty. Employees who failed a drug test
or who refused to submit to a drug test
and who have not received a
recommendation to return to duty from
an MRO must be tested in accordance
with the return-to-duty provision of the
final rule. This section requires an
employer to implement a reasonable
program of unannounced testing, for not
longer than 60 months, after an
individual has been hired or an
employee has returned to duty to
perform a sensitive safety- or security-
related function.

The FAA has expanded the role of the
medical review officer (MRO). For
example, the MRO will review
rehabilitation programs to determine if
an employee may return to duty or an
individual may be hired to perform a
sensitive safety- or security-related
function for an employer. The MRO also
is the final arbiter in the case of disputes
regarding a schedule for unannounced
testing after an employee's return to
duty. The FAA has added several
provisions to this section to describe the
duties of an MRO and the involvement
of the Federal Air Surgeon where an
individual who holds a medical
certificate tests positive for the presence
of a drug or drug metabolite.

The FAA has added a provision that
protects the confidentiality of employee
drug testing results and any
rehabilitation information. This
information may be released by an
employer only with the written consent
of the employee. However, the FAA may
examine test result and rehabilitation
records and the information may be
released to the NTSB as part of an
accident investigation or to the FAA
upon request.

For various reasons discussed
previously and in response to many
comments, the FAA determined that
opportunities for rehabilitation and job
security for employees will not be
mandated by this final rule,
Rehabilitation opportunities and job
security issues may be considered by an
employer and should be determined by
employers and employees in the specific
employment context,

The FAA has tailored the schedule
proposed in the NPRM for submitting an
anti-drug program to the FAA and
implementation of an anti-drug program
in response to comments received in
response to the NPRM. These changes
have been fully discussed previously. In
essence, the large aviation companies
are required to comply with the
schedules proposed in the NPRM.
Smaller aviation companies have
additional time to develop and
implement an interim anti-drug program
and slightly broader timeframes to

develop and submit a random testing
program. The smallest aviation entities
covered by the rule initially have
additional time to develop and
implement testing programs for their
employees.

The FAA also has included a section
in Appendix I to Part 121 to provide for
the preemptive effect of these
regulations regarding any State or local
law covering the subject matter of drug
testing of commercial aviation
employees. However, issuance of the
final rule does not preempt State
criminal laws that impose sanctions for
reckless.conduct leading to death,
injury, or property damage.

Comments on the Cost of the Anti-Drug
Program .

Most small entities object to the anti-
drug program based on the financial and
administrative burden that these entities
believe would result from
implementation of the rule as proposed.
Executive Air Fleet (EAF) is a Part 135
certificate holder with 200 employees
who would be covered by the proposed
rules. Because drug testing is
widespread in other industries, EAF
states that the aviation industry should
“move ahead” with the proposed rules.
However, EAF states that the potential
costs of an anti-drug program could be
burdensome even to an operation the
size of EAF, EAF estimates that drug
testing as proposed in the NPRM would
cost $25,000 annually to test its 200
covered employees. EAP services would
cost up to $26 per employee. EAF
believes that EAP services would have
to be available to the total employee
population, not only sensitive safety- or
security-related employees, because it is
a benefit offered to employees. Thus,
EAF estimates that EAP services for a
business employing 400 individuals
would cost $10,400 annually.

Metro Air is a Part 135 certificate
holder using two single-engine aircraft,
two light twin-engine aircraft, and three
helicopters. Metro Air also is a flight
school operator using 15 aircraft. Metro
Air employs six full-time pilots and four
to five part-time pilots. Metro Air states
that the proposed rule is not financially
feasible for small commercial operators
because the company is not in a position
to-retain or offer rehabilitation to an
employee who tests positive for drugs
and the cost of hiring an MRO to
interpret test results would be
prohibitive. Metro Air believes that the
FAA should conduct all drug testing of
employees and administer any
rehabilitation offered to an employee.

Ryder Systems, Inc. employs over
40,000 individuals who perform a variety
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of jobs in the transportation industry.
Ryder Systems implemented an EAP in
1984, Ryder Systems estimates that 40
percent of the employees enrolled in the
EAP due to controlled substance abuse
problems require 28- to 30-day inpatient
treatment that costs between $10,000 to
$20,000. The average cost for controlled
substance rehabilitation per employee is
$3,000. On this basis, Ryder Systems
believes that the FAA should anly
require that an employer establish an
EAP and offer EAP services to an
employee but should not specify the
details of an EAP or rehabilitation
program. However, Ryder Systems
Lelieves that the FAA should preserve
the employer’s discretion to determine
EAP eligibility standards for employees,
treatment of repeat offenders, and the
cenditions for allowing an employee to
return to work.

American Airlines estimates that
rehabilitation and treatment of an
employee costs $8,000. For this reason
and to ensure that the quality of
treatment will lead to a reasonable
prognosis for recovery, American
Airlines believes that employers and
contractors should be financially
responsible for rehabilitation.
Conversely, RAA and several small
aviation entities, including Martin
Aviation, Inc,, believe that the FAA
should not force airlines to incur the
cost of employee rehabilitation due to
the economic impact of the requirement
on the regional airline industry.

RAA states that the average cost of a
single random test would be $55 and
that retesting for verification of positive
results could cost up to $80 per test. On
this basis, RAA estimates that the cost
of random testing at a rate of 125
percent annually for regional airline
pilots only will approach $500,000
annually. Due to the high cost of testing
at a rate of 125 percent and the fact that
the proposed rules would require testing
of other aviation safety-related
personnel in addition to pilots, RAA
suggests that a random sampling rate of
50 percent would be appropriate.

Suburban Airlines employs 211
employees who would be covered by the
proposed program. Suburban estimates
that the FAA's program would cost over
$28,000 annually at present employment
levels. Based on Suburban’s experience,
5 percent of intial tests indicate positive
results for the presence of drugs and
must be confirmed ta verify the initial
test results. Tramco, Inc., a certificated
repair station, estimates that compliance
with the anti-drug program will cost
$24,000 annually plus counseling and
lost time costs.

Al PA believes that the FAA
incorrectly estimated the cost of the

proposed anti-drug program and,
therefore, the drug testing program is not
justified by any reasonable cost-benefit
analysis. ALPA states that the
laboratory cost per test, assuming a
random testing rate of 125 percent and a
negotiated cost similar to the cost
contained in the economic analysis, is
merely a fraction of the total costs
associated with a drug testing program.
ALPA maintains that a drug testing
program could cost at least $280 million
per year. ALPA's estimate of cost is
based on substantial administrative and
personnel expenses, transportation of
employees to a collection site, employee
compensation during collection of a
specimen, and compensation of
employees who replace employees being
tested during revenue flights.

A commenter speaking as national
litigation counsel for AOPA and on
behalf of the California Aviation
Council and the Orange County
Aviation Association believes that the
FAA understated the costs and
overgeneralized the benefits of the
proposed rule contained in the economic
summary of the NPRM. This commenter
also believes that the FAA failed to
consider more effective, practical, and
less intrusive programs to deal with any
drug problem that might exist in the
aviation industry. The commenter states
that the economic analysis fails to
consider the potentially destructive
economic effect of the proposed rules on
small, commercial operators. Therefore,
the commenter states that the FAA may
not issue a final rule because the FAA
has failed to meet the criteria of
Executive Order 12291,

California Aeromedical Rescue and
Evacuation, Inc. (CARE) does not
believe that the proposed rules are
reasonable due to the lack of evidence
of a drug problem in aviation. CARE
comments that the cost of maintaining a
drug testing program, whether ar not
that program includes random testing, is
significant. CARE employs 10 pilots, 4
mechanics, and approximately 45 flight
nurses and flight medics. CARE
estimates that the cost per test is $45
and, therefore, the fiscal impact on its
operations will be between $8,000 to
$12,000 per year. CARE believes that its
scarce financial resources should be
used for training, equipment, and
maintenance. CARE states that
preemployment and probable cause
testing are wise and prudent measures.
CARE predicts that including other
types of testing will cause some of its
employees to leave the company due to
issues related to the constitutionality of
unannounced testing without
particularized suspicion of drug use.
CARE states that the costs of litigation

and training for new employees should
be directed to other more useful
avenues.

The commenters stress that while the
costs developed by the FAA may be
appropriate for larger companies, who
are able to take advantage of
“economies of scale,” small aviation
companies would incur significantly
higher costs,

Two commenters who submitted a
joint comment on the economic analysis
contained in the NPRM dispute the
benefits of the proposals in the NPRM,
particularly with the FAA's estimate of
the possible detection rate. These
commenters present statistical analyses,
using the data in the NPRM on general
aviation pilots, to demonstrate, in their
opinion, a considerably reduced
detection rate and, therefore,
considerably reduced benefits.

FAA Response. The FAA agrees that
costs of screening and confirmation
tests may reflect the bulk purchasing
power of laboratory service for a large
number of specimens and, therefore,
may be applicable only to large aviation
companies. However, the FAA lacks
clear and definitive data regarding the
extent to which “economies of scale”
will affect or reduce costs. Although
some commenters believe that the FAA
failed to consider costs associated with
administration of the anti-drug program,
the initia} Regulatory Evaluation and the
FAA's total costs stated in the NPRM
included these administrative costs.

The figures in the NPRM were based
on average industry costs available to
the FAA at the time of the NPRM. The
FAA believes that the costs contained in
the NPRM may closely equate to actual
costs because the vast majority of
personnel subject to the testing
requirements of the proposed rule, by a
ratio of 10 employees of large companies
to one employee of small companies, are
employees of large companies.
Moreover, the FAA notes that small Part
135 certificate holders and other small
aviation companies often are associated
with larger companies, The FAA
believes that small aviation operators
could participate with large companies,
much as these small companies contract
for maintenance, reservations services,
gate agents of larger companies, to
conduct the required tests pursuant to
the rules and, thus, take advantage of
the economies of scale.

Nevertheless, the FAA increased the
estimate of drug testing costs in an effort
to respond to the concerns expressed by
the commenters and to reflect the
potential testing costs incurred by small
aviation operators. For the purposes of
the Regulatory Impact Analysis of the
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final rule, the cost estimate of screening
tests was increased to $25.00 per test;
the cost estimate of confirmation tests
was increased to $35.00 per test; and the
administrative costs were increased to
$35.00 per test.

The FAA recognizes that broad
rehabilitation programs would be very
costly and could be cost-prohibitive for
small aviation companies, For a variety
of reasons discussed previously, the
final rule does not require an employer
to offer an opportunity for rehabilitation
to employees and the FAA has not
mandated a minimum amount of time
that an employer must hold a position
open while an employee is prohibited
from performing sensitive safety- or
security-related functions.

In estimating the benefits that are
expected to accrue as a result of a
comprehensive anti-drug program, the
FAA noted its lack of specific; available
data in the NPRM. The FAA disagrees
with the commenters who dispute the
analysis of benefits provided by the
FAA in the NPRM and notes that a
comparison of the benefits determined
by these commenters with the estimated
costs of the rule would still result in a
cost beneficial rule. No evidence is
available to demonstrate that sole
reliance on the data regarding deceased
general aviation pilots is representative
of the population of employees who are
subject to testing under the provisions of
the final rule.

Infrequent and sporadic data is
available in the commercial aviation
sector. The FAA can not rely solely on
information deduced from the two
commercial aviation accidents
discussed previously. The information
does not reveal any significant patterns
that- would assist the FAA’s estimates of
costs and benefits of the proposals and,
in any event, this information is not
generally representative of personnel
who are not pilots but who are subject
to the requirements of the rule. For these
reasons, the FAA believes that it is
appropriate to use the national NIDA
study information to estimate the
potential costs of the rule because it
more accurately reflects the broad
population of employees who would be
tested pursuant to a comprehensive drug
testing program.

Economic Summary

In accordance with the requirements
of Executive Order 12291, the FAA
reviewed the cost impact and benefits of
this final rule. Cost factors were
obtained from information in the public
docket including comments received
during the FAA's public hearings.
Additional data were furnished by air
carrier trade associations, public

institutions, and major chemical and
drug testing laboratories. This
rulemaking does not meet the criteria of
a “major” rule under Executive Order
12291 because it is not likely to have an
annual effect on the economy of $100
million or more. A summary of the
FAA's estimates of the costs and
benefits is provided below. However,
because the rulemaking is a costiy
undertaking, the FAA considers the final
rule to be a “major” rule under
Executive Order 12291. For this reason,
the FAA prepared, and placed in the
docket, a Regulatory Impact Analysis of
the final rule. In addition, because the
rule involves issues of substantial
interest to the public, the FAA
determined that the rulemaking is
significant under the Regulatory Policies
and Procedures of the Department of
Transportation (44 FR 11034; February 2,
1979).

Costs. The FAA estimated that the
requirements of the final rule, over the
10-year period from 1890 to 1999, will
cost approximately $240.3 million in
1987 dollars (an average of $24.0 million
per year} or approximately $135.2
million discounted over that 10-year
period. The discounted cost includes
{rounded to the nearest million) $97.1
million for random testing; $8.2 million
for periodic testing, postaccident testing,
testing based on reasonable cause, and
return-to-duty testing; $8.6 million for
preemployment testing; $10.6 million for
blind samples submitted to laboratories:
$10.3 million for EAP education and
training cost; and $2.4 millicn for costs
associated with preparation and
submission of an.employer's anti-drug
program.

Costs of postaccident testing, testing
based on reasonable cause, and return-
to-duty testing are included as part of
periodic testing costs. The FAA used
one-half of one percent of the estimated
population tested annually as the
number that will be tested under one of
these three circumstances. The analysis
of these costs is set forth in the full
Regulatory Impact Analysis (Exhibit A)
included in the public docket,

The final rule will affect 149 entities
that hold Part 121 certificates, 3,614
entities that hold Part 135 certificates
providing scheduled and on-demand
service, and contractors who provide
services to those certificate holders. The
rule also will affect an undetermined
number of entities engaged in operations
listed in § 135.1(b) for compensation or
hire. The FAA has been unable to
determine the exact number of these
organizations due to the highly
diversified and multipurpose nature of
their operations. For purposes of
analyzing the cost impact of the final

rule on these entities, the FAA
estimated that approximately 1,500
entities, the same number as repair
stations, are engaged in operations
listed in § 135.1({b) for compensation or
hire. Based on these estimates, the FAA
estimated that 538,000 persons will be
subject to drug testing in 1991 pursuant
to the requirements of the final rule.

The FAA estimated that the cost of an
initial screening test for the presence of
drugs or drug metabolites will be $25 per
test. The FAA expects that 12.5 percent
of initial screening tests will require
confirmation testing in accordance with
the guidelines and standards contained
in Appendix I to Part 121. Of the total
initial screening tests, 7.5 percent are
expected to be confirmed as true
positives; 5.0 percent are expected to
result in false positive test results after
confirmation. The remainder are not
expected to be confirmed as positive
either because the specimen failed t5
meet the minimum threshold to be
scientifically considered as positive, or
because the specimen did not show the
presence of drugs or drug metabolites.
Confirmation tests are estimated to cost
$35 per test. The FAA notes that an
employer can realize substantial savings
by contracting with a drug testing
laboratory for a fixed price that includes
the cost of initial screening tests and
confirmation tests rather than paying for
these tests separately. For example, the
Coast Guard currently pays a single,
fixed price of $21 for screening tests and
any resulting confirmation tests under a
single contract with a drug testing
laboratory.

The FAA estimated that a screening
test will require 15 minutes of a person’s
time to provide information for chain-of-
custody forms and to provide a urine
sample for drug testing. Thus, the FAA
included a factor equal to 25 percent of
an average, fully allocated, hourly wage
for each occupational group covered by
the final rule. The FAA also assumed
that affected persons will provide urine
samples for testing while on duty. The
FAA included $35 per test as an
administrative cost to cover, among
other things, collection of specimens,
reporting and recordkeeping, and chain-
of-custody procedure costs. The FAA
recognizes that these costs can vary
significantly depending on a number of
variables. For example, specimens may
be collected in a medical setting (i.e., in
a hospital or a clinic, in the presence of
medical doctors, nurses, medical
technicians). Collection of specimens in
a medical setting is not required by this
rule. Less expensive settings and
nonmedical personnel trained for
specimen collection may be used by the
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aviation industry. Collection sites may
be either centrally located or dispersed
throughout remote geographical
locations. DOT's drug testing program
and the FAA's periodic drug testing
program illustrate the cost variations
associated with specimen collection.
DOT uses a contractor to collect
specimens at various, dispersed
locations throughout the country. DOT
pays an average of $123 for each
specimen collected. Specimens collected
as part of the FAA periodic testing
program are collected by aviation
medical examiners. Collection costs for
periodic tests range from $10 to $45 per
specimen. The FAA considered these
costs when estimating the
administrative costs of the firal rule.
After consideration of the cost
variations, the estimated administrative
costs are representative of the costs
expected in the aviation industry. The
FAA increased the administrative costs
contained in the NPRM on the basis of
information submitted by commenters.
The FAA believes that the aviation
industry will find the most economical
method of sample collection and will do
so at costs that most closely mirror the
costs charged to the FAA by aviation
medical examiners for collection of
specimens for periodic testing.

In the case of most postaccident
{esting, testing based on reasonable
cause, and testing after return to duty
triggered by refusal to submit to a test or
failure of a previous drug test, the FAA
assumed that collection costs for these
tests are the same as the collection costs
for random tests. However, the FAA
assumed that the cost associated with
collection of a small percentage of
postaccident specimens would be $100
per test. The FAA used this higher figure
10 address the probability that
postaccident specimens may be
collected at a remote accident site or a
location other than a site that the
employer routinely collects specimens.
Conversely, gpecimens collected for
testing based on reasonable cause or
testing after return to duty could be
collected in a central location or at the
same location where other specimens
are collected pursuant to the
requirements of the final rule.

Benefits. The FAA believes that three
major benefits will result from the
promulgation of the final rule. First,
benefits will accrue from the prevention
of potential injuries or fatalities and
property losses due to accidents
attributed to neglect or error on the part
of employees performing sensitive
safety- or security-related functions
whose motor skills or judgment may be
impaired by drugs. Second, benefits will

accrue based on the potential reduction
in employee absences from work, lost
productivity, reduced medical and
insurance costs due to on-the-job
accidents, and improved general safety
in the workplace. Third, broad benefits
in the development of air commerce will
accrue from projected diminished drug
use by commercial aviation employees,
thereby increasing public confidence in
the commercial aviation transporation
industry.

A review of the commerical aviation
g~fety record shows that drug use may
have been a cause or factor in only two
recent aviation accidents. One accident
was in 1983 and involved an ali-cargo
operation. The second accident was in
1988 and involved a passenger
operation. Both accidents have been
described previously in this rulemaking
document. Drug use has not been
established as a definitive causal factor
of either accident. In the absence of
readily-available statistical data
depicting the extent of drug use by
employees in commercial aviation and
in light of the pernicious effects of drug
use, the FAA does not consider the
existing safety record to be an exclusive
and valid indicator of the threat to
aviation safety posed by aviation
employee drug use. However,
allegations of drug use by the pilot and
copilot of Continental Air Express Flight
2286 that crashed on January 19, 1988,
killing 9 people, reveal the significant
and real potential for fatal aircraft
accidents that may be related to the use
of drugs in commercial aviation. In light
of data regarding drug use by mechanics
and repairmen submitted in reponse to
the ANPRM, the FAA also is concerned
about the potential for aviation
accidents attributable to drug use by
commercial aviation maintenance
personnel.

The FAA estimates that $84.3 million
in discounted benefits would result from
promulgation of the final rule if one
accident attributed to drug-impaired
performance by an individual who
performs a sensitive safety- or security-
related function in commercial aviation,
involving a narrow-body, three-engine,
commercial aircraft carrying 133
passengers and 5 crewmembers, is
prevented during the 10-year period
from 1990 to 1999 (Exhibit E). Although
not claimed as a benefit in this
Regulatory Impact Analysis, the benefits
associated with the prevention of a
single accident, during the 10-year
period from 1990 to 1999, would be
considerably more if the accident
involved a 4-engine, wide-body aircraft
carrying 289 passengers and 19

crewmembers. In this event, discounted
benefits would total $219.9 million.

The FAA also attempted to estimate
benefits of the final rule, other than
those benefits that may result from the
prevention of aircraft accidents,
associated with diminished drug use by
commercial aviation personnel or any
drug-deterrent effect that would result
from promulgation of the final rule.

These estimated benefits consist of
improved employee productivity as a
result of drug use deterrence. A report
released in 1987 by the National
Institute on Drug Abuse {NIDA), entitled
“Strategic Planning for Workplace Drug
Abuse Programs,” reveals that drug and
alcohol abusers are involved in an
additional 3.6 more accidents than
nonabusers; file 1.5 additional workers’
compensation claims than nonabusers;
file 2.5 times more often for sick leave of
8 or more consecutive days than
nonabusers; and incur 3 times the
amount of normal medical costs than
nonabusers.

In the absence of pertinent data, the
FAA assumed that the rate of drug use
by the 538,000 covered aviation
perscnnel is approximately the same as
the rate of drug use in the general
population (e.g., 10 percent). The FAA
also assumed that the productivity of
employees who use drugs is 85 percent
of the productivity of employees who do
not use drugs.

In order to be conservative in
estimating the costs of the final rule, the
FAA assumed that 7.5 percent of the
covered aviation personnel would
produce test results that are confirmed
positive for prohibited drug use.
However, this estimate is premised on
testing that produces optimum detection
rates and the fact that drug users may
continue to use drugs despite
implementation of a comprehensive drug
testing program that includes
unannounced testing based on random
selection. Realistically, the FAA expects
that testing pursuant to the final rule
will not achieve optimum detection rates
and that some drug users will cease to
use drugs rather than face the
consequences of being detected by
testing under the final rule.

The FAA hypothesized that 1.0
percent of the affected aviation
population will stop using drugs
voluntarily in the face of a
comprehensive drug testing program.
These individuals are expected to
continue to perform sensitive safety- or
security-related functions without the
presence of drugs or drug metabolites in
their systems. As noted above, the FAA
assumed that drug users are 95 percent
effective at their jobs compared to
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employees who do not use drugs. Thus,
the aviation industry would realize a 5
percent on-the-job productivity increase
for each individual who ceases to use
drugs. Therefore, the FAA estimated
that employee productivity gains of
$97.3 million, or $54.3 million discounted
over the 10-year period from 1290 to
1999, will accrue to the aviation industry
based on the reduction of illegal drug
use and increased employee
productivity (see Exhibit G).
Bsnefit/Cost Compariscn. The total
cost of compliance with the
requirements cf the final rule is
estimated to be $240.3 million in 1987
dollars and $135.2 million, at a present
worth discount rate of 10 percent, over
the projected 10-year period form 1390
to 1899, The FAA has been unable to
quantitatively estimate the accident
prevention effectiveness of the final
rule. Nevertheless, the FAA believes
that drug use, unless stemmed, will
continue to pose a threat to aviation
safety. The FAA estimates that
preventing one accident involving an
average size, commercial, passenger
aircraft during the 10-year period from
1980 to 1969 would result in discounted
benefits of $84.3 million. Likewise,
discounted benefits ensuing from
increased employee productivity are
estimated to be $54.3 miilion. Thus, total
discounted benefits expected to result
from promulgation of the final rule
amount to $138.6 million. The benefit to
cost ratio of the final rule is 1.03.
Regulatory Flexibility Determination
The Regulatory Flexibility Act of 1980
requires a Federal agency to review any
final rule to assess its impact on small
businesses. In consideration of the cost
information discussed previously and
included in the full Regulatory Impact
Analysis, the FAA certifies that the final
rule may have a significant negative
economic impact on a substantial
number of small entities. In an effort to
relieve the burden on small entities, the
FAA modified the requirements of the
final rule and provided alternative
schedules and implementation periods
directed solzaly at small aviation entities
to provide some measure of relief from
the costs associated with the rule. The
FAA anticipates that these
modifications will reduce burdens
associated with the requirements of the
final rule on small entities without
adversely affecting aviation safety,

International Trade Impact Statement

The final rule will affect cnly
domestic operators and, therefore, will
have no impact on trade opportunities
for U.S. firms doing business overseas or
on foreign firms doing business in the

United States. It should be noted that,
unless compliance with this final rule
would violate the domestic laws of
policies of a foreign country or a foreign
government contends that application of
the rule raises questions of compatibility
with foreign laws or policies, individuals
employed at foreign repair stations
under contract to U.S. certificate holders
would not be able to perform
maintenance or preventive maintenance
work on U.S.-registered aircraft unless
they participate in an anti-drug program.
Thus, foreign repair stations may be
affected economically. Likewise, this
program also will result in an expense to
U.S. certificate holders operating
overseas because these entities will be
required to establish anti-drug programs,
which will not be required of their
foreign competitors. The FAA is unable
to estimate the possible competitive
effect of these costs.

Paperwork Reduction Act Approval

In order to ensure compliance and
effectiveness of the final rule, the FAA
included necessary reporting and
recordkeeping requirements in the
provisions of the final rule. The final
rule requires employers to maintain
records related to employee drug testing
and any rehabilitation and to submit
periodic, written reports to the FAA that
summarize an employer’s anti-drug
program. In accordance with the
Paperwork Reduction Act of 1980, the
recordkeeping and reporting
requirements of the final rule have been
submitted to the Office of Management
and Budget {OMB) for approval.

Federalism Implications

The final rule adopted herein will not
have substantial direct effects on the
States, on the relatisnship between the
national government and the States, or
on the distributicn of power and
responsibilities among the various levels
of government. This rule preeempts any
State or local law that would prohibit or
limit drug testing required under the
rule. This preemption, under the FAA's
statutory authority, is essential to
ensure that the safety benefits are
obtained throughout the nation's air
transportation system. The rule also
could have an indirect, economic impact
on State and local governments, if
persons who lose jobs as a result of a
positive drug test require welfare
benefits or other public social services.
The FAA does not expect this impact to
be significant, however. Therefore, in
accordance with Executive Order 12612,
the FAA determines that this final rule
does not have sufficient federalism
implications to warrant preparation of a
Federalism Assessment.

Conclusion

The final rule requires domestic and
supplemental air carriers, commercial
operators of large aircraft, air taxi and
commuter operators, certain commercial
operators, certain contractors to these
operators, located in the United States
or in a foreign country, and air traffic
control facilities not operated by the
FAA or the U.S. military to have an anti-
drug program for employees who
perform, either in the United States or in
a foreign country, sensitive safety- or
security-related functions. Testing under
this final rule will be conducted by an
employer prior to employment,
periodically, randomly, after an
accident, based on reasonable cause,
and after an employee returns to duty to
perform a sensitive safety- or security-
related function for an employer. The
final rule also wiil require that an
employer provide EAP education and
training services to employees and
supervisors. The rule is necessary to
prohibit an employee from performing a
sensitive safety- or security-related
function for an employer while that
employee has a prohibited drug in his or
her system or if that empleyee has used
drugs as evidenced by a drug test
showing the presence of drugs or drug
metabolites. The rule is intended to
ensure a drug-free aviation workforce
and to eliminate drug use and akuse in
commercial aviation. The FAA believes
that the final rule will reduce the
potential for drug-related aviation
accidents and will foster identification
of commercial aviation employees who
use drugs.

Pursuant to the terms of the
Regulatory Flexibility Act of 1980, the
FAA certifies that the final rule may
kave a significant negative economic
impact on a substantial number of small
entities. The final rule will not result in
an annual effect on the economy of $100
millicn or more, but because the
requirements of the final rule are
important and costly undertakings, the
FAA considers the final rule to be a
major rule pursuant to the criteria of
Executive Order 12291. In addition, the
rule invelves issues of substantial
interest to the public; thus, the FAA
determines that the final rule is
significant under the Regulatory Policies
and Procedures of the Department of
Transportation (44 FR 11034; February 2,
1978).

List of Subjects
14 CFR Part 61

Air safety, Air transportation,
Aircraft, Aircraft pilots, Airmen,
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Aviation safety, Drug abuse, Drugs,

Narcotics, Pilots, Safety, Transportation.

14 CFR Part 63

Air safety, Air transportation,
Aircraft, Airmen, Airplanes, Aviation
safety, Drug abuse, Drugs, Narcotics,
Safety, Transportation.

14 CFR Part 65

Air safety, Air transporation, Aircraft,
Airmen, Aviation safety, Drug abuse,

Drugs, Narcotics, Safety, Transportation.

14 CFR Part 121

Air carriers, Air transportation,
Aircraft, Aircraft pilots, Airmen,
Airplanes, Aviation safety, Drug abuse,
Drugs, Narcotics, Pilots, Safety,
Transportation.

14 CFR Part 135

Air carriers, Air taxi, Air
ransporation, Aircraft, Airmen,
Airplanes, Aviation safety, Drug abuse,
Drugs, Narcotics, Pilots, Safety,
Transportation.

The Amendment

Accordingly, the FAA amends Parts
61, 63, 65, 121, and 135 of the Federal
Aviation Regulations (14 CFR Parts 61,
63, 65, 121, and 135) as follows:

PART 61—CERTIFICATION: PILOTS
AND FLIGHT INSTRUCTORS

1. The authority citation for Part 61
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1355, 1421,

1422, and 1427; 49 U.S.C. 106(g) (Revised, Pub.

L. 97-449, January 12, 1983).

2, By adding a new § 61.14 to read as
follows:

§ 61.14 Refusal to submit to a drug test.

(a) This section applies to—

(1) An employee who performs a
function listed in Appendix I to Part 121
of this chapter for a Part 121 certificate
holder or a Part 135 certificate holder;
and

(2) An employee who performs a
function listed in Appendix I to Part 121
of this chapter for an operator as
defined in § 135.1(c) of this chapter. An
employee of a person conducting
operations of foreign civil aircraft
navigated within the United States
pursuant to Part 375 or emergency mail
service operations pursuant to Section
405(h) of the Federal Aviation Act of
1958 is excluded from the requirements
of this section.

(b) Refusal by the holder of a
certificate issued under this part to take
a test for a drug specified in Appendix I
to Part 121 of this chapter when
requested by a certificate holder, by an

operator as defined in § 135.1(c) of this
chapter, by a local law enforcement
officer under his or her own authority, or
by an FAA inspector, under the
circumstances specified in that
appendix, is grounds for—

(1) Denial of an application for any
certificate or rating issued under this
part for a period of up to 1 year after the
date of that refusal; and

(2) Suspension or revocation of any
certificate or rating issued under this
part.

PART 63—CERTIFICATION: FLIGHT
CREWMEMBERS OTHER THAN
PILOTS

3. The authority citation for Part 63,
Subpart A, is revised to read as follows:
Authority: 49 U.S.C. 1354(a), 1355, 1421,

1422, 1427, 1429, and 1430; 49 U.S.C. 106(g)
(Revised, Pub. L. 97449, January 12, 1983).

4. By adding a new § 63.12b to read as
follows:

§63.12b Refusal to submit to a drug test.

(a) This section applies to—

{1) A employee who performs a
function listed in Appendix I to Part 121
of this chapter for a Part 121 certificate
holder or a Part 135 certificate holder;
and

(2) An employee who performs a
function listed in Appendix I to Part 121
of this chapter for an operator as
defined in § 135.1(c) of this chapter. An
employee of a person conducting
operations of foreign civil aircraft
navigated within the United States
pursuant to Part 375 or emergency mail
service operations pursuant to section
405(h) of the Federal Aviation Act of
1958 is excluded from the requirements
of this section.

(2) Refusal by the holder of a
certificate issued under this part to take
a test for a drug specified in Appendix I
to Part 121 of this chapter when
requested by a certificate holder, by an
operator as defined in § 135.1(c) of this
chapter, by a local law enforcement
officer under his or her own authority, or
by an FAA inspector, under the
circumstances specified in that
appendix, is grounds for—

(1) Denial of an application for any
certificate or rating issued under this
part for a period of up to 1 year after the
date of that refusal; and

(2) Suspension or revocation of any
certificate or rating issued under this
part.

PART 65—CERTIFICATION: AIRMEN
OTHER THAN FLIGHT
CREWMEMBERS

5. The authority citation for Part 65
continues to read as follows:

Authority: 49 U.S.C. 1354, 1355, 1421, 1422,
and 1427; 49 U.S.C. 106{g) (Revised, Pub. L.
97-449, January 12, 1983).

6. By adding a new § 65.23 to read as
follows:

§ 65.23 Refusal to submit to a drug test.

(a) This section applies to—

(1) An employee who performs a
function listed in Appendix I to Part 121
of this chapter for a Part 121 certificate
holder or a Part 135 certificate holder;

{2) An employee who performs a
function listed in Appendix I to Part 121
of this chapter for an operator as
defined in § 135.1(c) of this chapter. An
employee of a person conducting
operations of foreign civil aircraft
navigated within the United States
pursuant to Part 375 or emergency mail
service operations pursuant to section
405(h) of the Federal Aviation Act of
1958 is excluded from the requirements
of this section; and

(3) An employee of an air traffic
control facility not operated by, or under
contract with, the FAA or the U.S.
military.

{b) Refusal by the holder of &
certificate issued under this part to take
a test for a drug specified in Appendix 1
to Part 121 of this chapter when
requested by a certificate holder, by an
operator as defined in § 135.1(c) of this
chapter, by an employer as defined in
§ 65.46 of this part, by a local law
enforcement officer under his or her
own authority, or by an FAA inspector,
under the circumstances specified in
that appendix, is grounds for—

(1) Denial of an application for any
certificate or rating issued under this
part for a period of up to 1 year after the
date that that refusal; and

(2) Suspension or revocation of any
certificate or rating issued under this
part.

7. By adding a new § 65.46 to read as
follows:

§ 65.46 Use of prohibited drugs.

{a) The following definitions apply for
the purposes of this section:

(1) An “employee” is a person who
performs an air traffic control function
for an employer. For the purpose of this
section, a persan who performs such a
function pursuant to a contract with an
employer is considered to be performing
that function for the employer.

(2} An “employer” means an air traffic
control facility not operated by, or under
contract with, the FAA or the U.S.
military that employs a person to
perform an air traffic control function.

(b) Each employer shall provide each
employvee performing & function listed in
Appendix I to Part 121 of this chapter
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and his or her supervisor with the
training specified in that appendix. No
employer may use any contractor to
perform an air traffic control function
unless that contractor provides each of
its employees performing that function
for the employer and his or her-
supervisor with the training specified in
that appendix.

(c) No employer may knowingly use
any person to perform, nor may any-
person perform for an employer, either
directly or by contract, any air traffic
control function while that person has a
prohibited drug, as defined in Appendix
I to Part 121 of this chapter, in his or her
system.

{d) Except as provided in paragraph
(e) of this section, no employer may
knowingly use any person to perform,
nor may any person perform for an
employer, either directly or by contract,
any air traffic control function if that
person failed a test or refused to submit
to a test required by Appendix I to Part
121 of this chapter given by a certificate
holder, by an employer, or by an
operator as defined in § 135.1{c) of this
chapter.

(e) Paragraph (d) of this section does
not apply to a person who has received
a recommendation to be hired or to
return to duty from a medical review
officer in accordance with Appendix I to
Part 121 of this chapter or who has
received a special issuance medical
certificate after evaluation by the
Federal Air Surgeon for drug
dependency in accordance with Part 67
of this chapter,

(f) Each employer shall test each of its
employees who performs any air traffic
contro} function in accordance with
Appendix I to Part 121 of this chapter.
No employer may use any contractor to
perform any air traffic control function
unless that contractor tests each
employee performing such a function for
the employer in accordance with that
appendix.

PART 121—CERTIFICATION AND
OPERATIONS: DOMESTIC, FLAG, AND
SUPPLEMENTAL AIR CARRIERS AND
COMMERCIAL OPERATORS OF
LARGE AIRCRAFT

8. The authority citation for Part 121
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1355, 13586,
1357, 1401, 14211430, 1472, 1485, and 1502; 49
U.S.C. 106(g) (Revised, Pub. L. 97-449, January
12, 1983).

8. By adding a new § 121.429 to read
as follows:

§ 121.429 Prohibited drugs.

(a) Each certificate holder shall
provide each employee performing a

function listed in Appendix I to this part
and his or her supervisor with the
training specified in that appendix.

(b) No certificate holder may use any
contractor to perform a function listed in
Appendix I to this part unless that
contractor provides each of its
employees performing that function for
the certificate holder and his or her
supervisor with the training specified in
that appendix.

10. By adding a new § 121.455 to read
as follows:

§ 121.455 Use of prchibited drugs.

{a) This section applies to persons
who perform a function listed in
Appendix I to this part for the certificate
holder. For the purpose of this section, a
person who performs such a function
pursuant to a contract with the
certificate holder is considered to be
performing that function for the
certificate holder.

(b) No certificate holder may
knowingly use any person to perform.
nor may any person perform for a
certificate holder, either directly or by
contract, any function listed in
Appendix I to this part while that person
has a prohibited drug, as defined in that
appendix, in his or her system.

(c) Except as provided in paragraph
{d) of this section, no certificate holder
may knowingly use any person to
perform, nor may any person perform
for a certificate holder, either directly or
by contract, any function listed in
Appendix I to this part if that person
failed a test or refused to submit to a
test required by that appendix given by
a certificate holder or an operator as
defined in § 135.1(c) of this chapter.

(d) Paragraph (c) of this section does
not apply to a person who has received
a recommendation to be hired or to
return to duty from a medical review
officer in accordance with Appendix I to
Part 121 of this chapter or who has
received a special issuance medical
certificate after evaluation by the
Federal Air Surgeon for drug
dependency in accordance with Part 67
of this chapter.

11. By adding a new § 121.457 to read
as follows:

§ 121.457 Testing for prohibited drugs.

(a) Each certificate holder shall test
each of its employees who performs a
function listed-in Appendix I to this part
in accordance with that appendix.

{b) No certificate holder may use any
contractor to perform a function listed in
Appendix I to this part unless that
contractor tests each employee
performing such a function for the
certificate holder in accordance with
that appendix.

12. By adding & new Appendix I to
Part 121 to read as follows:

Appendix I—Drug Testing Program

This appendix contains the standards and
components that must be included in an anti-
drug program required by this chapter.

1. DOT Procedures. Each employer shall
ensure that drug testing programs conducted
pursuant to this regulation comply with the
requirements of this appendix and the
“Procedures for Transportation Workplace
Drug Testing Programs” published by the
Department of Transportation (DOT) (49 CFR
Part 40). An employer may not use or
contract with any drug testing laboratory that
is not certified by the Department of Health
and Human Services (DHHS) pursuant to the
DHHS “Mandatory Guidelines for Federal
Workplace Drug Testing Programs” (53 FR
11970; April 11, 1988).

1. Definitions. For the purpose of this
appendix, the following definitions apply:

“Accident” means an occurrence
associated with the operation of an aircraft
which takes place between the time any
person boards the aircraft with the intention
of flight and all such persons have
disembarked, and in which any person
suffers death or serious injury, or in which
the aircraft receives substantial damage (49
CFR 830.2).

“Annualized rate” for the purposes of
unannounced testing of employees based on
random selection means the percentage of
specimen collection and testing of employees
performing a function listed in section Il of
this appendix during a calendar year. The
employer shall determine the annualized
percentage rate by referring to the total
number of employees performing a sensitive
safety- or security-related function for the
employer at the beginning of a calendar.year
or by an alternative method specified in the
employer's drug testing plan approved by the
FAA.

“Employee” is a person who performs,
either directly or by contract, a function
listed in section III of this appendix for a Part
121 certificate holder, a Part 135 certificate
holder, an operator as defined in § 135.1(c) of
this chapter {except operations of foreign
civil aircraft navigated within the United
States pursuant to Part 375 or emergency.mail
service operations pursuant to section 405(h)
of the Federal Aviation Act of 1958), or an air
traffic control facility not operated by, or
under contract with, the FAA or the U.S.
military. Provided however that an employee
who works for an employer who holds a Part
135 certificate and who also holds a Part 121
certificate is considered to be an employee of
the Part 121 certificate holder for the
purposes of this appendix.

“Employer” is a Part 121 certificate holder,
a Part 135 certificate holder, an operator as
defined in § 135.1(c) of this chapter {except
operations of foreign civil aircraft navigated
within the United States pursuant to Part 375
or emergency mail service operations
pursuant to Section 405(h) of the Federa!
Aviation Act of 1858), or an air traffic control
facility not operated by, or under contract
with, the FAA or the U.S. military. Provided,
however, that an employer may use a person
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to perform a function listed in section II of
this appendix, who is not included under that
empleyer’s drug program, if that person is
subject to the requirements of another
employer's FAA-approved anti-drug program.

“Failing a drug test" means that the test
result shows positive evidence of the
presence of a prohibited drug or drug
metabolite in an employee's system.

*“Passing a drug test" means that the test
result does not show positive evidence of the
presence of a prohibited drug or drug
metabolite in an employee's system,

“Positive evidence" means the presence of
a drug or drug metabolite in a urine sample at
or gbove the test levels listed in the DOT
“Procedures for Transportaticn Workplace
Drug Testing Programs” (49 CFR Part 40).

“Prohibited drug"” means marijuana,
cocaine, opiates, phencyclidine (PCP),
amphetamines, or a substance specified in
Schedule I or Schedule II of the Controlled
Substances Act, 21 U.S.C. 811, 812 (1981 &
1987 Cum.P.P.), unless the drug is being used
as authorized by a legal prescription or other
exemption under Federal, state, or local law.

“Refusal to submit" means refusal by en
individual to provide a urine sample after he
or she has received notice of the requirement
to be tested in accordance with this
appendix.

1. Employees Who Must Be Tested. Each
person who performs a function listed in this
section must be tested pursuvant to an FAA-
approved anti-drug program conducted in
accordance with this appendix:

a. Flight crewmember duties.

b. Flight attendant duties.

¢. Flight instruction ot ground instruction
duties.

d. Flight testing duties.

€. Aircraft dispatcher or ground dispatcher
duties.

f. Aircraft maintenance or preventive
maintenance duties.

g. Aviation security or screening duties.

h. Air traffic control duties.

IV. Substances For Which Testing Must Be
Conducted. Each employer shall test each
employee who performs a function listed in
section Il of this appendix for evidence of
marijuana, cocaine, opiates, phencyclidine
{PCP)}, and amphetamines during each test
required by section V of this appendix. As
part of reasonable cause drug testing program
established pursuant to this part, employers
may test for drugs in addition to those
specified in this part only with approval
granted by the FAA under 49 CFR Part 40 and
for substances for which the Department of
Healh and Human Services has established
an approved testing protocol and positive
threshhold.

V. Types of Drug Testing Reguired. Each
employer shall conduct the following types of
testing in.accordance with the procedures set
forth in this appendix and the DOT
“Procedures for Transportation Workplace
Drug Testing Programs” (49 CFR Part 40):

A. Preemployment testing. No employer
may hire any person to perform a function
listed in section III of this appendix unless
the applicant passes a drug test for that
employer. The employer shall advise an
applicant at the time of application that
preemployment testing will be conducted to

determine the presence of marijuana,
cocaine, opiates, phencyclidine (PCP), and
amphetamines or a metabolite of those drugs
in the applicant's system.

B. Periodic testing. Each employee who
performs a function listed in section III of this
appendix for an employer and who is
required to undergo a medical examination
under Part 67 of this chapter, shall stbmit to
a periodic-drug test. The employee shall be
tested for the presence of marijuana, cocaine,
epiates, phencyclidine {(PCP), and
amphetamines or a metabolite of those drugs
as part of the first medical evaluation of the
employee during the first calendar year of
implementation of the employer’s anti-drug
program. An employer may discontinue
periodic testing of its empioyees after the first
calendar year of implementation of the
employer's anti-drug program when the
employer has implemented an unannounced
testing program based on random selection of
employees.

C. Random testing. Each employer shall
randomly selectemployees who perform a
function listed in section I of this appendix
for the employer for unannounced drug
testing. The employer shall randomly select
employees for unannounced testing for the
presence of marijuana, cocaine, opiates,
phencyclidine {PCP), and amphetamines or a
metabolite of those drugs in an employee’s
system using a random number table or a
computer-based, number generator that is
matched with an employee's social security
number, payroll identification number, or any
other alternative method approved by the
FAA.

(1) During the first 12 months following
implementation of unannounced testing
based on random selection pursuant to this
appendix, an employer shall meet the
following conditions:

(a) The unannounced testing based on
random selection of employees shall be
spread reasonably throughout the 12-month
period.

(b) The last collection of specimens for
random testing during the year shall be
conducted at an annualized rate equal to not
less than 50 percent of employees performing
a function listed in section I of this
appendix.

{c) The total number of unannounced tests
based on random selection during the 12-
months shall be equal to not less than 25
percent of the employees performing a
function listed in section Il of this appendix.

(2) Following the first 12 months, an
employer shall achieve and maintain an
annualized rate equal to not less than 50
percent of employees performing a function
listed in section III of this appendix.

D. Postaccident testing. Each employer
shall test each employee who performs a
function listed in section Il of this appendix
for the presence of marijuana, cocaine,
opiates, phencyclidine (PCP), and
amphetamines or a metabolite of those drugs
in the employee's system if that employee’s
performance either contributed to an accident
or cannot be completely discounted as a
contributing factor to the accident. The
employee shall be tested as soon as possible
but not later than 32 hours after the accident,
The decision not to administer & test under

this section must be based on a
determination, using the best information
available at the time of the accident, that the
employee's performance could not have
contributed to the accident. The employee
shall submit to postaccident testing under
this section.

E. Testing based on reasonable cause. Each
employer shall test each employee who
performs a function listed in section III of this
appendix and who is reasonably suspected of
using a prohibited drug. Each employer shall
test an employee's specimen for the presence
of marijuana, cocaine, opiates, phencyclidine
{(PCP), and amphetamines or a metaboalite of
those drugs. An employer may test an
employee's specimen for the presence of
other prohibited drugs or drug metabolites
only in accordance with this appendix and
the DOT *Procedures for Transportation
Workplace Drug Testing Programs” (49 CFR
Part 40). At least two of the employee's
supervisors, one of whom is trained in
detection of the possible symptoms of drug
use, shall substantiate and concur in the
decision to test an employee who is
reasonably suspected of drug vse. In the case
of an employer holding a Part 135 certificate
who employs 50 or fewer employees who
perform a function listed in section Il of this
appendix or an operator as defined in
§ 135.1(c) of this chapter, one supervisor, who
is trained in detection of possible symptoms
of drug use, shall substantiate the decision to
test an employee who is reasonably
suspected of drug use. The decision to test
must be based on a reasonable and
articulable belief that the employee is using a
prohibited drug on the basis of epecific,
contemporaneous physical, behavioral, or
performance indicators of probable drug use.

F. Testing after return to duty. Each
employer shall implement a reasonable
program cf unannounced testing of each
individual who has been hired and each
employee who has returned to duty to
perform a function listed in section LI of this
appendix after failing a drug test conducted
in accordance with this appendix or after
refusing to submit to a drug test required by
this appendix. The individual or employee
shall be subject to unannounced testing for
not more than 82 months after the individual
has been hired or the employee has returned
to duty to perform a function listed in section
I of this appendix.

V1. Administrative Matters.—A. Collecticn,
testing, and rehabilitation records. Each
employer shall maintain all records related to
the collection process, including all logbooks
and certification statements, for two years.
Each employer shall maintain records of
employee confirmed positive drug test results
and employee rehabilitation for five years.
The employer shall maintain records of
negative test results for 12 months. The
employer shall permit the Administrator or
the Administrator’s representative to
examine these records.

B. Laboratory inspections. The employer
shall contract only with a laboratory that
permits pre-award inspections by the
employer before the laboratory is awarded a
testing contract and unannounced
inspections, including examination of any
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and all records at any time by the employer,
the Administrator, or the Administrator’s
representative,

C. Employee request to retest a specimen.
Not later than 60 days after receipt of a
confirmed positive test result, an employee
may submit a written request to the MRO for
retesting of the specimen producing the
positive test result. Each employee may make
one written request that a sample of the
specimen be provided to the original or
another DHHS-certified laboratery for
testing. The laboratories shall follow chain-
of-custody procedures. The employee shall
pay the costs of the additional test and all
handling and shipping costs associated with
the transfer of the specimen to the laboratory.

D. Release of Drug Testing Information. An
employer may release information regarding
an employee's drug testing results or
rehabilitation to a third party only with the
specific, written consent of the employee
authorizing release of the information to an
identified person. Information regarding an
employee’s drug testing results or
rehabilitation may be released to the
National Transportation Safety Board as part
of an accident investigation, to the FAA upon
request, or as required by section VILC.5 of
this appendix.

VII. Review of Drug Testing Results. The
employer shall designate or appoint a
medical review officer (MRO). If the
empleyer does not have a qualified individual
on staff to serve as MRO, the employer may
contract for the provision of MRO services as
part of its drug testing program.

A. MRO qualifications. The MRO must be
a licensed physician with knowledge of drug
abuse disorders.

B. MRO duties. The MRO shall perform the
following functions for the employer:

1. Review the results of the employer's drug
testing program before the results are
reported to the employer and summarized for
the FAA.

2. Within a reasonable time, notify an
employee of a confirmed positive test result.

3. Review and interpret each confirmed
positive test result in order to determine if
there is an alternative medical explanation
for the confirmed positive test result, The
MRO shall perform the following functions as
part of the review of a confirmed positive test
result:

a. Provide an opportunity for the employee
to discuss a positive test result with the

b. Review the employee’s medical history
and any relevant biomedical factors.

¢. Review all medical records made
available by the employee to determine if a
confirmed positive test resulted from legally
prescribed medication.

d. Verify that the laboratory report and
assessment are correct. The MRO shall be
authorized to request that the original
specimen be reanalyzed to determine the
accuracy of the reported test result.

4. Process employee requests to retest a
specimen in accordance with section VI.C of
this appendix.

5. Determine whether and when, consistent
with an employer's anti-drug program, a
return-to-duty recommendation for a current
employee or a decision to hire an individual

to perform a function listed in section III of
this appendix after failing a test conducted in
accordance with this appendix or after
refusing to submit to a test required by this
appendix, including review of any
rehabilitation program in which the
individual or employee participated, may be
made.

6. Ensure that an individual or employee
has been tested in accordance with the
procedures of this appendix and the DOT
“Procedures for Transportation Workplace
Drug Testing Programs” (49 CFR Part 40)
before the individual is hired or the employee
returns to duty.

7. Determine a schedule of unannounced
testing for an individual who has been hired
or an employee who has returned to duty to
perform a function listed in section 11l of this
appendix after the individual or employee
has failed a drug test conducted in
accordance with this appendix or has refused
to submit to a drug test required by this
appendix.

C. MRO determinations. 1. If the MRO
determines, after appropriate review, that
there is a legitimate medical explanation for
the confirmed positive test result that is
consistent with legal drug use, the MRO shall
conclude that the test result is negative and
shall report the test as a negative test resuit.

2. If the MRO determines, after appropriate
review, that there is no legitimate medical
explanation for the confirmed positive test
result that is consistent with legal drug use,
the MRO shall refer the employee to an
employer's rehabilitation program is
available or to a personnel or administrative
officer for further proceedings in accordance
with the employer's anti-drug program.

3. Based on a review of laboratory
inspection reports, quality assurance and
quality control data, and other drug test
results, the MRO may conclude that a
particular drug test result is scientifically
insufficient for futher action. Under these
circumstances, the MRO shall' conclude that
the test is negative for the presence of drugs
or drug metabolites in an employee’s system.

4. In order to make a recommendation to
hire an individual to perform a function listed
in section III of this appendix or to retirn an
employee to duty to perform a function listed
in section III of this appendix after the
individual or employee has failed a drug test
conducted in accordance with this appendix
or refused to submit to a drug test required by
this appendix, the MRO shall—

a. Ensure that the individual or employee is
drug free based on a drug test that shows no
positive evidence of the presence of a drug or
a drug metabolite in the person's system;

b. Ensure that the individual or employee
has been evaluated by a rehabilitation
program counselor for drug use or abuse; and

c. Ensure that the individual or employee
demonstrates compliance with any
conditions or requirements of a rehabilitation
program in which the person participated,

5. Notwithstanding any other section in this
appendix, the MRO shall make the following
determinations in the case of an employee or
applicant who holds, or is required to hold, a
medical certificate issued pursuant to Part 67
of this chapter in order to perform a function
listed in section I of this appendix for an
employer:

a. The MRO shall make a determination of
probable drug dependence or nondependence
as specified in Part 67 of this chapter. If the
MRO makes a determination of
nondependence, the MRO has authority to
recommend that the employee return to duty
in a position that requires the employee to
hold a certificate issued under Part 87 of this
chapter. The MRO shall forward the
determination of nondependence, the return-
to-duty decision, and any supporting
documentation to the Federal Air Surgeon for
review,

b. If the MRO makes a determination of
probable drug dependence at any time, the
MRO shall report the name of the-individual
and identifying information, the
determination of probable drug dependence,
and any supporting documentation to the
Federal Air Surgeon. The MRO does not have
the authority to recommend that the
employee return to duty in a position that
requires the employee to hold a certificate
issued under Part 87 of this chapter. The
Federal Air Surgeon shall determine if the
individual may retain or may be issued a
medical certificate consistent with the
requirements of Part 67 of this chapter.

¢. The MRO shall report to the Federal Air
Surgeon the name of any employse who is
required to hold a medical certificate issued
pursuant to Part 67 of this chapter and who
fails a drug test. The MRO shall report to the
Federal Air Surgeon the name of any person
who applies for a position that requires the
person to hold a medical certificate issued
pursuant to Part 67 of this chapter and who
fails a preemployment drug test.

d. The MRO shall forward the information
specified in paragraphs (a), (b), and (c) of this
section to the Federal Air Surgeon, Federal
Aviation Administration, Drug Abatement
Branch (AAM-220), 800 Independence
Avenue, SW., Washington, DC 20591.

VL Employee Assistance Program (EAP).
The employer shall provide an EAP for
employees. The employer may establish the
EAP as a part of its internal personnel
services or the employer may contract with
an entity that will provide EAP services to an
employee. Each EAP must include education
and training on drug use for employees and
training for supervisors making
determinations for testing of employees
based on reasonable cause.

A. EAP education progrom. Each EAP
education program must include at least the
following elements: display and distribution
of informational material; display and
distribution of a community service hot-line
telephone number for employee assistance;
and display and distribution of the
employer's policy regarding drug use in the
workplace.

B. EAP training program. Each employer
shall implement a reasonable program of
initial training for employees. The employee
training program must include at least the
following elements: The effects and
consequences of drug use on personal health,
safety, and work environment; the
manifestations and behavioral cues that may
indicate drug use and abuse; and
documentation of training giver: to employees
and employer's supervisery personnel. The
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employer’s supervisory persornnel who will
determine when an employee is subject to
testing based on reasonable cause shall
receive specific training on the specific,
contemporaneous physical, behavioral, and
performance indicators of probable drug use
in addition to the training specified above.
The employer ghall ensure that supervisors
who will make reasonable cause
determinations receive at least 60 minutes of
initial trainirg. The employer shall implement
& reasonable recurrent training program for
supervisory personnel making reasonable
cause determinations during subsequent
years. The employer shall identify the
employse and supervisor EAP training in the
employer's drug testing plan submitted to the
FAA for approval.

IX. Employer’s Drug Testing Plan— A.
Schedule for submission of plans and
implementation. (1) Each employer shall
submit a drug testing plan to the Federal
Aviation Administration, Office of Aviation
Medicine, Drug Abatement Branch (AAM~
220), 800 Independence Avenue, SW.,
Washington, DC 20591.

(2) Each employer who holds a Part 121
certificate and each employer who holds a
Part 135 certificate and employs more than 50
employees who perform a function listed in
" section III of this appendix shall submit an
anti-drug program to the FAA (specifying the
procedures for all testing required by this
appendix) not later than 120 days after
December 21, 1988. Each employer shall
implement preemployment testing of
applicants for a position to perform a
function listed in section Il of this appendix
not later than 10 days after approval of the
plan by the FAA. Each employer shall
implement the remainder cf the employer's
anti-drug program no later than 180 days
after approval of the plan by the FAA.

(3) Each employer who holds a Part 135
certificate and employs from 11 to 50
employees who perform e function listed in
section III of this appendix shall submit an
interim anti-drug program to the FAA
(specifying the procedures for preemployment
testing, periodic testing, postaccident testing,
testing based on reasonable cause, and
testing after return to duty) not later than 180
days afier December 21, 1988. Each employer
shall implement the interim anti-drug
program not later than 180 days after
epproval of the plan by the FAA. Each
employer shall submit an amendment to its
approved anti-drug program to the FAA
{specifying the procedures for unannounced
testing based on random selection) not later
than 120 days after approval of the interim
anti-drug program by the FAA. Each
employer shall implement the random testing
provision of its amended anti-drug program
not later than 180 days after approval of the
amendment.

{4) Each employer who holds a Part 135
certificate and employs 10 or fewer
employees who perform a function listed in
section Il of this appendix, each operator as
defined in § 135.1(c) of this chapter, and each
air traffic control facility not operated by, or
under contract with the FAA or the U.S.
military, shall submit an anti-drug program to
the FAA (specifying the procedures for all
testing required by this appendix) not later

than 360 days after December 21, 1988. Each
employer shall implement the employer's
anti-drug program not later than 180 days
after approval of the plan by the FAA.,

(5) Each employer or operator, who
becomes subject to the rule as a result of the
FAA's issuance of a Part 121 or Part 135
certificate or as a result of beginning
operations listed in § 135.1(b) for
compensation or hire (except operations of
foreign civil aircraft navigated within the
United States pursuant to Part 375 or
emergency mail service operations pursuant
to section 405(h) of the Federal Aviation Act
of 1958) shall submit an anti-drug plan to the
FAA for approval, within the timeframes of
paragraphs {2}, (3), or (4) of this section,
according to the type and size of the category
of operations. For purposes of applicability of
the timeframes, the date that an employer
becomes subject to the requirements of this
appendix is substituted for [the effective date
of the rule].

B. An employer’s anti-drug plan must
specify the methods by which the employer
wili comply with the testing requirements of
this appendix. The plan must provide the
name and address of the laboratory which
has been selected by the employer for
analysis of the specimens collected during
the employer's anti-drug testing program.

C. An employer's anti-drug plan must
specify the procedures and personnel the
employer will use to ensure that a
determination is made as to the veracity of
test results and possible legitimate
explanations for an employee failing a test.

D. The employer shall consider its anti-
drug program to be approved by the
Administrator, unless notified to the contrary
by the FAA, within 60 days after submission
of the plan to the FAA.

X. Reporting Results of Drug Testing
Program. A. Each employer shall submit a
semiannual report to the FAA summarizing
the results of its drug testing program and
covering the period from january 1~June 30.
Each employer shall submit a annual report
to the FAA summarizing the results of its
drug testing program and covering the period
from January 1-December 31. Each employer
shall submit these reports no later than 45
days after the last day of the report period.

B. Each repaort shall contain:

1. The total number of tests performed and
the total number of tests performed for each
category of test. .

2. The total number of positive test results
by category of test; the total number of
positive test results by each function listed in
section 11l of this appendix; and the total
number of positive test results by the type of
drug shown in a positive test result.

3. The disposition of an individual who
failed a drug test conducted in accordance
with this appendix or who refused to submit
to a drug test required by *his appendix by
each category of test.

XI. Preemption. A. The issuance of these
regulations by the FAA preempts any State or
local law, rule, regulation, order, or standard
covering the subject matter of this rule,
including but not limited to, drug testing of
aviation personnel performing sensitive
safety- or security-related functions.

B. The issuance of these regulations does
not preempt provisions of State criminal law

that impose sanctions for reckless conduct of
an individual that leads to actual loss of life,
injury, or damage to property whether such
provisions apply specifically to aviation
employees or generally to the public.

X11. Conflict with foreign laws or
international law. A. This eppendix shall not
apply to any person for whom compliance
with this appendix would violate the
domestic laws or policies of another country.

B..This appendix is not effective until
January 1, 1990, with respect to any person
for whom a foreign government contends that
application of this appendix raises questions
of compatability with that country's domestic
laws or policies. On cr before December 1,
1989, the Administrator shall issue any
necessary amendment resolving the
applicability of this appendix to such person
on or after January 1, 1990,

PART 135—AIR TAXI OPERATORS
AND COMMERCIAL OPERATORS

13. The authority citation for Part 135
cantinues to read as follows:

Authority: 49 U.S.C. 1354(a), 1355, 1421~
1431, and 1502; 49 U.S.C. 106{g} (Revised, Pub.
L. 97-449, January 12, 1983}

14. By revising the introductory text of
§ 135.1(b) and adding new paragraph {c}
and (d) to read as follows:

§ 135.1 Applicabliity.
» *

* * *

(b) Except as provided in paragraph
{c) of this section, this part does not
apply to—

* * - * *

(c} For the purpose of §§ 135.248,
135.251, and 135.353, “operator” means
any person or entity conducting an
operation listed in paragraph {b) of this
section for compensation or hire except
cperation of foreign civil aircraft
navigated within the United States
pursuant to Part 375 described in
paragraph (b)(8) and emergency mail
service operation pursuant to section
405(h) of the Federal Aviation Act of
1958 described in paragraph {b){9). Each
operator and each employee of an
operator shall comply with the
requirements of §§ 135.249, 135.251, and
135.353 of this part.

{d) Notwithstanding the provisions of
paragraph (c) of this section, an operator
who does not hold a Part 121 certificate
or a Part 135 certificate is permitted to
use a person, who is otherwise
authorized to perform aircraft
maintenance or preventive maintenance
duties and who is not subject to the
requirements of an FAA-approved anti-
drug program, to perform—

(1) Aircraft maintenance or preventive
maintenance on the operator's aircraft if
the operator would be required to
transport the aircraft more than 50
nautical miles further than the closest
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available repair point from the
operator’s principal place of operations
to obtain these services; or

(2) Emergency repairs on the
operator’s aircraft if the aircraft cannot
be safely operated to a location where
an employee subject to the requirements
of this appendix can perform the
emergency repairs.

15. By adding a new § 135.249 to read
as follows: '

§ 135.249 Use of prohibited drugs.

(a} This section applies to persons
who perform a function listed in
Appendix I to Part 121 of this chapter for
a certificate holder or an operator. For
the purpose of this section, a person
who performs such a function pursuant
to a contract with the certificate holder
or the operator is considered to be
performing that function for the
certificate holder or the operator.

(b) No certificate holder or operator
may knowingly use any person to
perform, nor may any person perform
for a certificate holder or an operator,
either directly or by contract, any
function listed in Appendix I to Part 121
of this chapter while that person has a
prohibited drug, as defined in that
appendix, in his or her system.

(c) Except as provided in paragraph
(d) of this section, no certificate holder
or cperator may knowingly use any
person to perform, nor may any person
perform for a certificate holder or an
operator, either directly or by contract,
any function listed in Appendix 1 to Part
121 of this chapter if that person has
failed a test or refused to submit to a
test required by that appendix given by
any certificate holder or any operator.

(d) Paragraph (c} of this section does
not apply to a person who has received
a recommendation to be hired or to
return to duty from a medical review
officer in accordance with Appendix I to
Part 121 of this chapter or who has
received a special issuance medical
certificate after evaluation by the
Federal Air Surgeon for drug
dependency in accordance with Part 67
of this chapter.

16. By adding a new § 135.251 to read
as follows:

§ 135.251 Testing for prohibited drugs.

(a) Each certificate holder or operator
shall test each of its employees who
performs a function listed in Appendix I
to Part 121 of this chapter in accordance
with that appendix.

(b) No certificate holder or operator
may use any contractor to perform a

function listed in Appendix I to Part 121
of this chapter unless that contractor
tests each employee performing such a
function for the certificate holder or
operator in accordance with that
appendix.

17. By adding a new § 135.353 to read
as follows:

§ 135.353 Prohibited drugs.

{a} Each certificate holder or operator
shall provide each employee performing
a function listed in Appendix I to Part
121 of this chapter and his or her
supervisor with the training specified in
that appendix.

{b} No certificate holder or operator
may use any contractor to perform a
function specified in Appendix I to Part
121 of this chapter unless that contractor
provides each of its employees
performing that function for the
certificate holder or the operator and his
or her supervisor with the training
specified in that appendix.

Issued in Washington, DC, on November
14, 1988,

T. Allan McArtor,

Administrator.

[FR Doc. 8826609 Filed 11-15-88; 3:49 pm]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

14 CFR Parts 61, 63, 65, and 121

[Docket No. 25148; Amdts. 61-83, 63-26,
65-33, 121-203]

RIN 2120-AC33

Anti-Drug Program for Personnel
Engaged in Specified Aviation
Activities

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for comment.

SUMMARY: On November 14, 1988, the
FAA issued a final rule requiring
specified aviation employers and
operators to submit and to implement
anti-drug programs for personnel
performing sensitive safety- and
security-related functions. This final rule
extends certain compliance dates and
revises the method by which certain
entities may be covered by anti-drug
programs approved by the FAA. This
document also makes minor editorial
changes and clarifications to the final
anti-drug rule to aid an employer’s
development of a program and
implementation of an approved anti-
drug program. These issues were
addressed in the prior rulemaking
actions that led to promulgation of the
final anti-drug rule. This rulemaking
action is necessary to facilitate
implementation of the final rule issued
on November 14, 1988. This rulemaking
action is intended to clarify the
requirements of the final anti-drug rule
anld to improve administration of the
rule.

DATES: Effective date: This final rule is
effective on April 11, 1989. Comments
must be received not later than May 15,
'1989.

ADDRESS: Sond or deliver comments on
this notice, in duplicate, to: Federal
Aviation Administration, Office of the
Chief Counsel, Attn: Rules Docket
(AGC-~204), Room 915G, Docket No.
25148, 800 Independence Avenue SW.,
Washington, DC 20591. Comments must
be marked “Docket No. 25148.”
Comments may be examined in the
Rules Docket between 8:30 a.m. and 5:00
p.m. on weekdays, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Ms. Heidi Mayer, Office of Aviation
Medicine, Drug Abatement Branch
(AAM-220), Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone {202) 267-3410.

SUPPLEMENTARY INFORMATION:
Comments Invited

The amendments contained in this
final rule extend certain compliance
dates and revise the procedures by
which certain entities may be covered
under an anti-drug program. Because
these issues were set forth in previous
rulemaking actions and interested
persons commented on these issues, the
amendments are being adopted without
prior notice and prior public comment.
However, the Regulatory Policies and
Procedures of the Department of
Transportation (44 FR 11034; February
26, 1979} provide that, to the maximum
extent possible, operating
administrations of the Department of
Transportation {DOT) should provide an
opportunity for public comment on
regulations issued without prior notice.

Accordingly, interested persons are
invited to participate in this rulemeaking
by submitting such written data, views,
or arguments as they may desire.
Comments must include the regulatory
docket number or the amendment
number identified in this final rule.
Comments also must be submitted in
duplicate to the address listed under the
caption "ADDRESS" above. All
comments received will be available for
examination by interested persons in
the Rules Docket. These amendments
may be changed in light of the
comments received on this final rule.

Commenters who want the FAA to
acknowledge receipt of comments
submitted on this final rule must submit
a preaddressed, stamped postcard with
those comments on which the following
statement is made: “Comments to
Docket 25148." The postcard will be
date-stamped by the FAA and will be
returned to the commenter. A report
summarizing each substantive contact
with FAA personnel concerned with this
rulemaking will be filed in the public
docket.

Availability of Final Rule

Any person may cbtain a copy of this
final rule by submitting a request to the
Federal Aviation Administration, Office
of Public Affairs, Attn: Public Inquiry
Center (APA-230), 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3484. Requests must
include the amendment number
identified in this final rule. Persons
interested in being placed on a mailing
list for future rulemaking actions should
request a copy of Advisory Circular 11-
2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedures.

Background -

The rulemaking process that led to
promulgation of the final anti-drug

regulation began in late 1986. On
December 4, 1986, the FAA issued an
advance notice of proposed rulemaking
(ANPRM) (51 FR 44432; December 9,
1986). The ANPRM invited comment
from interested persons on drug and
alcohol abuse by personnel in the
aviation industry. The ANPRM also
solicited comment on the options that
the FAA should consider to protect and
to maintain aviation safety in light of
any drug and alcohol use in the aviation
industry.

On March 3, 1988, the FAA issued a
notice of proposed rulemaking (NPRM)
(53 FR 8368; March 14, 1988) that
analyzed the comments submitted on
the ANPRM and set forth proposed
regulations for comment by interested
persons. The FAA received over 900
comments in response to the ANPRM
and the NPRM.

The FAA also held three public
hearings across the country on the
proposed regulations contained in the
NPRM. Each hearing was recorded by a
court reporter and the hearing transcript
was placed in the public docket for the
rulemaking.

The FAA issued the final anti-drug
rule requiring certain aviation employers
and operators to develop and to
implement an anti-drug program for
employees performing specified aviation
activities on November 14, 1988 (53 FR
47024; November 21, 1988). After the
final rule was issued, the FAA continued
to review the timeframes and
implementation schedules contained in
the final anti-drug rule. The FAA
became aware of various practical
implementation questions and issues as
a result of the agency's responsibility to
provide guidance on rule compliance to
the industry. Also, representatives of
aviation organizations and employers
subject to the final rule expressed
concern about certain procedural
aspects of the final anti-drug rule. These
entities maintain that the timeframes in
the final rule for program submission are
not realistic in light of the complexities
of the final rule and that several
detailed requirements of the final rule
should be clarified or modified. These
basic issues were addressed generally
by the commenters in the prior
rulemaking action, but the process of
actually developing an anti-drug
program has increased the awareness of
the impact of certain detailed portions of
the fina} rule. Thus, these issues and the
concerns expressed to the FAA are not
unique nor are they new issues being
raised for the first time.

Several issues identified by the FAA
are reflected in a formal petition
submitted by the Air Transport

1
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Association ef America [ATA) and the
Regional Aisline Association (RAA). A
copy of tha petition is available for
review by interested persons in Docket
No. 25148. The petitioners jointly request
that the FAA extend the effective date
of the final rule. as it applies. to required
testing of contract employees. The
petitioners suggest that this additiona¥
time ahould be used by the industry and
the FAA to fully expleore the most
effective methods for inchiding contract
employees in an. anti-drug pregram. The
petitioners ask that the FAA recoasider
whether contractars may file their own
drug testing plans directly to the FAA
for approval. The petitianers also
request that the FAA defer testing of
employees located outside the territory
of the United States indefinitely. Under
the final rule, testing outside the United
States must be conducted unless it
would vielate the lamws of a foreign
country or the foreign government has
objected te the application of the final
rule within its jurisdiction. The
petitioners suggest that testing outside
the United States.should be suspended
until DOT, the Department of State, and
foreign governments have cansidered
and discussed the international
implications of the final rule.
- The amendments.contained in this
final rule address, among other things,
the request of ATA and RAA in their
petitian to revise tre final anti-drug rule.
With respect to. the-issue of testing
contractor employees, these
amendments, as discussed in more
detail below, extend the compliance
date for testing contractor employees
and permit contractors to submit plans
directly ta the FAA. Before the
rulemaking petition was received, the
FAA determined that these amendments
were. necessary. For this reason, and
because this rulemaking actian
addresses. all issues raised in the
petition submitted by ATA and RAA,
the FAA determined that publicatien of
the petitian in the Faderal Register is
unnecessary and would unduly delay
this rulemaking action.

The FAA believes. that these actions
are fully responsive to the cencerns
raised in the petition. Nevertheless, the
FAA is aware that the industry’s
experience under this rule may result in
the identification of ather issues that
may need to be addressed to facilitate
the effective and efficient
implementatian of anti-drug programs.
The FAA intends to schedule pericdic
meetings to receive eamments and.
recommendations regarding
implementation of the final anti-drug
rule. In this regard, representatives of
DOT, including perseanel from the FAA,

have attended several meetings. in: the
past few months. spansoned by ATA and
RAA to-diacuss: rule implesientation
issues. Information obtained at fmtnre
meetings or experienee gained hy the
FAA and the iadustry may result in
further modifications of the final anti-
drug pule.

Piscussion of the Amendments

The first and: most crucial issne being
amended by this final rule is extensisn
of the timeframes by which emplayers
must submit an anti-drug plan to. the
FAA for approvak Representatives of
aviation organizations and employers
maintain that the administrative and
logistical problems related to
development and submission of an anti-
drug plan are much greater than
anticipated. The FAA agrees. In light of
the significant amount of wark
associated with development and
planning of an effective and
comprehensive anti-drug program, the
FAA is convinced that the existing
timeframes are unrealistic. The FAA
believes that effective implementation
of an employer’s or an operator's anti-
drug program will be much easier if
additional time is gjven to these entities.
to develop the anti-drug program.

Although the FAA is restructuring the
schedule for developing and submitting
anti-drug plans to the FAA, the date by
which the employers approved anti-
drug program must begin has not been
changed. Thus, the date by which drug
testing would begin pursuant to the final
rufe remains the same. The commenters
do not express the same concern
regarding the date that testing must
begin: as has been expressed regarding
development and submission of an anti-
drug plan. The FAA believes that
additional time for development of an
anti-drag plan that is umique: to each
affected employer and operator will fead
to mere effective and more efficient
implememntation of the anti-drug
program.

Ins this. amendment, the FAA is adding
120 days to the tinre period by whicl
employers and operators must submit an
anti-drug plan to the FAA for approval.
This amendment correspondingly
reduces, by an equivalent time period,
the interval between approval of an
anti-drug program and implementation
of that program. For example, in the
final anti-drug rule, Part 121 and lacge
Part 135 certificate holders were given a
120-day period for plan submissinn. and
a 180-day period after program approval
to implement drug testing, a total of 300
days for these pertions of the averall
schedule. This amendment provides a
240-day period for pragram submission
and & 60~day period t¢ implement the

approved pregram, os an identical 306+
day ttal periodi

As a result of amending the plam
subnvission date for these employers, the
interval between program apperovel and
initiation of all types of drug tests is
substantially shortered. Hence, the FAA
is deleting the requiremest that these
entities begin preemployment testing not
later than 10 days: after approvat of the
employer's anti-drug pregram by the
FAA. These employers now will
implement preemployment testing at the
same tinte that all ather testing begins
as required by the final anti-drug rule
(on or about December 16, 1989). This
will permit Part 121 and large Part 135
certificate bolders to implement their
appraved aati-drug programs in an
efficient and uniform manner:

The FAA is adding a similar extension
of time in other sections of the final anti-
drug rule that address the dates by
which other employers and operators
must submit anti-drug plans to the FAA
for approval. The amendment
correspondingly reduces the interval
between program approval and
implementation of the program.

The FAA believes that extending the
time period by which employers and
operators must develap and submit a
plan to the FAA for approval will
greatly enhance the quality and
coverage of an employer’s anti-drug
program. Yet, at the same time, the goal
of implementing a drug testing regimen
and prowiding education and training on
drug use and abuse to empleyees wil}
not be delayed.

In addition to delaying the date by
which plars must be submitted to the
FAA for approval, the amended
schedule creates a distinction with
respect to individuals who are directly
employed by an affected employer and
those employees who provide senditive
safety- or security-related functions
pursuant to a contract with the covered
employer. The FAA firmly believes that
contractor employees performing
sengitive safety- or security-related
functions for am employer or an operator
should be tested. However, the FAA
also believes that delaying the date by
which testing of these employees must
begin would have the salutary effect of
allowing employers and operators to
gain useful experience in implementing
anti-drug programs for their own
employees before addressing the added
complexity and responsibility of testing
contractor employees.

The FAA reconsidered the timeframe
for including contractor employees in an
employer’s anti-drug program and the
issue ef whether contractors could
submit anti-drig plans directly to the
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FAA for approval. Because of the
significant administrative and logistical
difficulties associated with including
contractor employees in an employer's
anti-drug program, the FAA is revising
the final rule to give employers
additional time regarding testing of
contractor employees.

As a result of the amendment, an
employer's initial anti-drug program
need only specify testing for direct
employees of the empleyer. An
employer's anti-drug program must be
submitted and testing of the employer's
direct employees must begin not later
than the dates contained in this final
rule. However, testing of contractor
employees would not be required until
360 days after testing is initiated for
direct employees under that employer’s
approved anti-drug program. Therefore,
Part 121 certificate holders and Part 135
certificate holders employing more than
50 covered employees are permitted to
use contractor employees, even if these
employees are not covered by an FAA-
approved anti-drug program, for an
additional 1-year period after initial
implementation of the employer's anti-
drug program. A similar extension
applies in the case of Part 135 certificate
holders that employ 11 to 50 covered
employees, Part 135 certificate holders
that employ 10 or fewer covered
employees, and operators as defined in
the final anti-drug rule.

Under the provisions of the FAA's
final anti-drug rule, contractors were
required to come under the “umbrella”
of a covered employer’s anti-drug
program. The NPRM implied that
contractors could submit anti-drug plans
directly to the FAA for approval. In the
final anti-drug rule, that section was
amended so that contractors were
required to be part of one covered
employer’s program for whom the
contractors provided covered services.
However, at both the NPRM and the
final rule phases of this rulemaking, the
ultimate obligation to ensure that direct
or contract employees are part of a drug
testing program always has rested with
the certificate holder or the operator
subject to the final anti-drug rule. At the
final rule stage, only the method by
which contractor employees would be
included in an approved plan was
revised. DOT and the FAA are fully
aware of the administrative and
logistical complexity of this requirement
and addresses that issue in this
document.

In addition to extending the timeframe
for including contractor employees in an
approved anti-drug program, the FAA is
amending the final anti-drug rule to
permit contractors and consortiums

{which may be comprised of a
combination of contractors, employers,
or operators) to submit plans directly to
the FAA for approval. These provisions
are designed to facilitate
implementation of the final anti-drug
rule in the area of testing contractor
employees and to permit employers and
operators subject to the final rule tc join
together to take advantage of economies
of scale. Thus, Appendix I to Part 121
contains a provision that enables repair
stations certificated by the FAA to
submit anti-drug programs directly to
the FAA for approval. The FAA also is
including a provision that would enable
contractors that do not hold a Part 145
certificate and consortia of contractors
or employers to submit a plan directly to
the FAA for approval. Unlike
certificated repair stations, some
companies that provide employees to
assist air carriers in the screening of
persons and property are not
certificated nor regulated directly by the
FAA. Similarly, consortia that may
develop to help small or remote aviation
employers in developing and
implementing anti-drug programs are
neither certificated nor regulated by the
FAA. However, after review of the final
anti-drug rule and concerns expressed
by the aviation community, the FAA
believes that it would be wise to permit
these entities to submit plans directly to
the FAA for approval. These entities
will be permitted to submit anti-drug
programs to the FAA on a form and in a
manner prescribed by the Administrator
so that an appropriate mechanism and
procedures can be developed for these
types of entities. The FAA is adding a
provision to the final anti-drug rule to
provide such a mechanism for these
entities.

The FAA believes that the delay in
requiring contractor employees to be
covered will provide sufficient time for
many contractors to develop their own
comprehensive anti-drug programs.
Contractors actually may benefit from
this delay since Part 121 and Part 135
certificate holders will have submitted
anti-drug programs to the FAA and will
have implemented approved anti-drug
programs. Aviation contractors will gain
valuable experience regarding the
development of anti-drug programs and
the administrative requirements from
employers who have implemented anti-
drug programs.

This final rule amendment also
addresses the issue of the impact of the
final rule on persons outside the United
States. Under the terms of the final rule,
the appendix is not effective until
Jenuary 1, 1990, with respect to any
person for whom a foreign government

contends that application of the
appendix raises questions of
compatibility with that country’s
domestic laws or policies.

After the fina) anti-drug rule was
issued, the Department of State sent
diplomatic notes to foreign governments
regarding the requirements of the final
rule. In response, 12 foreign
governments objected to the potential
impact of the final rule within their
jurisdiction and contended that the final
rule is incompatible with the foreign
country’s laws or policies. DOT and the
FAA recognize that government-to-
government discussion is critical, and
has already begun in some cases, to
reach permanent resolution of any
conflict between the final rule and a
foreign country's laws or policies.

In their petition, ATA and RAA state
that a foreign country's silence or failure
to communicate its objections should
not be construed as tacit approva!l or
affirmative consent to the final rule in
that country. Because of the added
complexity of this rule in an
international arena, DOT and the FAA
believe that the timeframe set forth in
the final rule may be insufficient to
ensure that each foreign government
understands the significance of the final
anti-drug rule and initiates appropriate
governmental action to notify the U.S.
government of its position regarding the
final rule. Neither DOT nor the FAA
wish to place a U.S. air carrier in an
untenable position while this
government-to-government process is
developing. Therefore, the FAA is
deleting the affirmative obligation for a
diplomatic response from a foreign
government and is extending the
effective date of the final rule, as it may
apply outside the territory of the United
States, to January 1, 1991. DOT and the
FAA believe that this action is
necessary to avoid inconsistent or
ineffective implementation of the rule by
air carriers and to provide additional
time for government-to-government
discussions in this area. Moreover, the
FAA believes that this extension will
enable U.S. air carriers to obtain
administrative expertise with their
domestic anti-drug programs before
implementing similar programs, and
assuming the significantly greater
logistical and administrative burden, of
testing covered employees in foreign
countries.

The FAA also is making several
minor, editorial changes in the final anti-
drug rule. These are technical changes
to reflect the FAA's original intent
regarding the final rule or to correct
errors that occasionally occur during a
rulemaking project of this magnitude.

{
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For example, the term “ground
dispatcher” is being deleted from
Appendix Lto Part 121. That term was.
intended to ensure that.imdividuals
performing, aircraft dispatcher duties
(e.g.. preparation of a dispatch release
or document, flight release form, load
manifest, or flight plan) would be
included in an employer's approved
anti-drug program despite the title that
was given ta that employee or the fact
that the employee.did er did not hald an
aircradt diapatcher certificate issued by
the FAA.

The focus. ef the FAA's final anti-dmg:
rule has always: been o the *employer”
or “operator.” Thus, the provision that
specifies sanctions for a certificated
employee’s refugal to submit to & drug
test is-amended to delete references to
FAA inspectors and Faw enforcement
offices. As amended, the specified
sanctions apply anly when an employee
refuses to suhmit to a drug test in
accordance with the appendix when
requested by the emplayer or aperator.

Reason for no Notice and Immediate
Adoption

These amendmenty to the final anti-
drug rule are needed immediately to
delay the compliance dates speeified in
the finat rule. Under the implementation
schedule published in thre Federal
Register on November 21, 1988, certain
aviation emplayers would have been
required to submit an anti-drug program:
to the FAA for approval by April 20,
1983 It is nexessary to delay
implemrentation of the final anti-drug
rule due to the administrative and
logistical problems associated: with
implementation of comrprehensive anti-
drug programs. The FAA believes that
delay of the date by which plans must
be submitted to the FAA, and certain
other provisions intended to relieve
difficult burdens on employers, will lead
to efficient and effective industry anti-
drug programs

For these reasons, natice and public
comment pracedures: are impracticable,
unnecessary, andi contrary to the public
interest. Moreover, the FAA has
determined that good’ cause exists to
make this final rule effective in less than
30 days. In accordance with the
Regulatory Palicies and Procedures of
the Department of Transportation, an
opportunity for public convment en the
firral rule is provided.

Economic Assessment

In accerdance with the requirements
of Executive Order 12291, the FAA
reviewed the costs and the benefits of
the final asti-drug rule issued on
November 14, 1988. At that time, the
FAA poepared. a comprehensive

Regulatory Impact Axralysis of the fimal
anti-drug muie. The FAA inclyded that
analysis in the public docket. The FAA
also summarized and analyzed the
comments submitted by interested
persons on the economic issues in the:
final rulemeking document published in
the Fedoral Register arr November 21,
19848.

This final rule extends certain
compliance dates amd revizes the
method by which certain entities may be
couesed by anti-drug programs approved
by the FAA. This document also makes
minor editarial changes and
clarifications to. the.final anti-drug rule
to aid an employer’s development of a
program and implememtation aof an
approved anti-drug program. These
issues were addressed in the prior
rulermaking actions that led to
pronmulgation of the fimal anti~dirug rule.
This rulemzking action does not change
the basic regu'atory structure and
requirements promulgated in the final
anti-drug rule. Therefore, the FAA
anficipates that there would be little ar
no cost associated with the extension of
certain compliance dates and the
technical amendments of this final rule.
In addition, there wauld be little or no
change in the benefits identified in the
firal rofe. Thus, the FAA has determined
that revision of the: eomprehernsive
Regulatory Impact Analysis for the final
anti-drug rule is ot necessary and
preparation of a-separate ecanamic
analysis for this final rule is not
warranted.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
requires a Federal agency to review any
final rule-to:assess its impact on smeall
business. The amendments camtained: in:
this fmal rule extend certain compliance
dates, provide an additional, but not
required, methad by which some
contractors may submit anti-drug
programs directly to the FAA, and make
certain editorial or clarifying changes to
the final ardi-drug rule. In consideration.
af the pture of these amendinents, the
FAA has determined. that this final rule
will not have a sigmificant econemic
impact, positive, or negative, an a
substantial number of small entities.

International Trade Impact Statement

This final rule contains an amendment
that extends the date by which an
employer must ensure that emplayees
outside the United States are in
compliance with the final rule issued or
November 14, 1988. The amendment
provides that Appendix kto Part121 is
nat effective with respect te any
employee located outside the tereitory of
the United States until January 1, 1991.

Thus, the FAA has determined that this
final rule will not have an impact an
trade epportunities for U.S. firme deing
business overseas or an fereign firms
doing husiness. in:the United States.

Paperwork Reduetion Act Appreval

The recordkeeping and reporting
requirements of the final anti-drug rule,
issued on November 14, 1988, previously
were submitted to the Office of
Management and Budget (OMB) for
approval in accordunce with the
Paperwoerk Reductien Act of 1988 OMB
appraved thase requirements or
February 2, 1989. Because this final rule
does not amend the recordkeeping and
reporting requirements of the final rule,
it is nat necessary to-amend the prior
appraval received from OMB.

Federalism Implications

The final rule adopted herein will nat
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, the FAA
has determimed that this fimal rule does
not have sufficient federalism
implications to warrant preparation of a
Federalism Assessment.

Conclusion

This final rule extends certain
compliance dates snd revises the
method by which eertain entities may be
covered by amti-drug programs approved
by the FAA. This dacument also makes
minor editorial changes and
clarifications to: the final anti-drug rule
to aid an employer's development of a
program and implementation of an
approved anti-drug program. These
issues were addressed in the prior
rulemaking actiens that led ta
promulgation of the finel anti-drug rule.
This rulemaking action is necessary to
facilitate implementation of the final
rule issued on November 14, 1988. This
rulemaking action is intended to clarify
the requirements of the final anti-drug
rule and to improve administration of
the rule.

Pursuant to the terms of the
Regulatory Flexibility Act of 1980, the
FAA certifies that the final rule will not
have a significant economic impact,
pusitive or negative, orr a substantial
number of small entities. In addition, the
final rule will nat result in an annual
effect on the economy of $100 million ar
more and will not result in a significant
increase in consumer prices: thus, the
final rule is not a major rule pursuant to
the criteria of Executive Order 12291.
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However, because the rule involves
issues of substantial interest to the
public, the FAA determined that the
final rule is significant under the
Regulatory Policies and Procedures of
the Department of Transportation {44 FR
11034; February 2, 1979).

List of Subjects
14 CFR Part 61

Air safety, Air transportation,
Aircraft, Aircraft pilots, Airmen,
Aviation safety, Drug abuse, Drugs,
Narcotics, Pilots, Safety, Transportation.

14 CFR Part 63

Air safety, Air transporiation,
Aircraft, Airmen, Airplanes, Aviation
safety, Drug abuse, Drugs, Narcotics,
Safety, Transportation.

14 CFR Part 65

Air safety, Air transportation,
Aircraft, Airmen, Aviation safety, Drug
abuse, Drugs, Narcotics, Safety,
Transportation.

14 CFR Part 121

Airr carriers, Air transportation,
Aircraft, Aircraft pilots, Airmen,
Airplanes, Aviation safety, Drug abuse,
Drugs, Narcotics, Pilots, Safety,
Transportation.

The Amendments

Accordingly, the FAA amends Parts
61, 63, 65, and 121 of the Federal
Aviation Regulations (14 CFR Parts 61,
63, 65, and 121} as follows:

PART 61-—~CERTIFICATION: PILOTS
AND FLIGHT INSTRUCTORS

1. The authority citation for Part 61
continues to read as follows:

Authority: 46 U.S.C. 1354(a), 1355, 1421,
1422, and 1427; 49 U.S.C. 108(g) (Revised, Pub.
L. 974489, January 12, 1983).

2. By revising the introductory text of
§ 61.14(b) to read as follows:

§61.14 Refusal to submit to a drug test.

* * * * *

{b) Refusal by the holder of a
certificate issued under this part to take
a test for a drug specified in Appendix I
to Part 121 of this chapter, when
requested by an employer as defined in
that appendix or an operator as defined
in § 135.1(c) of this chapter, under the
circumstances specified in that
appendix is grounds for—

* * L ] L ] *

PART 63—CERTIFICATION: FLIGHT
CREWMEMBERS OTHER THAN
PILOTS

3. The authority citation for Part 63,
Subpart A, is revised to read as follows:

Authority: 49 U.S.C. 1354(a), 1355, 1421,
1422, 1427, 14289, and 1430; 49 U.S.C. 106(g)
(Revised, Pub. L. 87-449, January 12, 1983).

4. By revising the introductory text of
§ 63.12b(b) to read as follows:

§63.12b Refusal to submit to a drug test.

- w * * *

(b) Refusal by the holder of a
certificate issued under this part to take
a test for a drug specified in Appendix I
to Part 121 of this chapter, when
requested by an employer as defined in
that appendix or an operator as defined
in §135.1(c) of this chapter, under the
circumstances specified in that
appendix is grounds for—

* * * * *

PART 65—CERTIFICATION: AIRMEN
OTHER THAN FLIGHT
CREWMEMBERS

5. The authority citation for Part 65
continues to read as follows:

Authority: 49 U.S.C. 1354, 1355, 1421, 1422,
and 1427; 49 U.S.C. 106(g) (Revised, Pub. L.
97-449, January 12, 1983).

6. By revising the introductory text of
§ 65.23(b) to read as follows:

§65.23 Refusal to submit to a drug test.

w * * * *

(b} Refusal by the holder of a
certificate issued under this part to take
a test for a drug specified in Appendix I
to Part 121 of this chapter, when
requested by an employer as defined in
that appendix or an operator as defined
in § 135.1{c) of this chapter, under the
circumstances specified in that
appendix is grounds for—

* * * * *

PART 121—CERTIFICATION AND
OPERATIONS: DOMESTIC, FLAG, AND
SUPPLEMENTAL AIR CARRIERS AND
COMMERCIAL OPERATORS OF
LARGE AIRCRAFT

7. The authority citation for Part 121
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1355, 1356,
1357, 1401, 1421-1430, 1472, 1485, and 1502; 49
U.S.C. 106(g) (Revised, Pub. L. 87-449, January
12, 1983).

Appendix I—{Amended]

8. By revising paragraph e. of section
III of Appendix I to Part 121 to read as

follows:
* * - * *

e. Aircraft dispatcher duties.
- L - * »

9. By revising paragraphs (A)(2),
{A)(3), (A){4), and {A)(5) of section IX of
Appendix ! to Part 121 to read as
follows:

* * » * -

(A) LR I

{2) Each employer who holds a Part 121
certificate and each employer who holds a
Part 135 certificate and employs more than 50
employees who perform a function listed in
section I1I of this appendix shall submit an
anti-drug program to the FAA (specifying the
procedures for all testing required by this
appendix) not later than 240 days after
December 21, 1988. Each employer shall
implement the employer’s anti-drug program
for its direct employees not later than 60 days
after approval of the anti-drug program by
the FAA. Each employer shall implement the
employer's approved anti-drug program for
its contractor employees not later than 360
days after initial implementation of the
employer's approved anti-drug program for
its direct employees.

(3) Each employer who holds a Part 135
certificate and employs from 11 to 50
employees who perform a function listed in
section I1I of this appendix shall submit an
interim anti-drug program to the FAA
(specifying the procedures for preemployment
testing, periodic testing, postaccident testing,
testing based on reasonable cause, and
testing after return to duty) not later than 300
days after December 21, 1988. Each employer
shall implement the employer’s interim anti-
drug program for its direct employees not
later than 60 days after approval of the anti-
drug program by the FAA. Each employer
shall submit an amendment to its interim
anti-drug program to the FAA (specifying the
procedures for unannounced testing based on
random selection) not later than 120 days
after approval of the employer’s interim anti-
drug program by the FAA. Each employer
shall implement the random testing provision
of the employer's amended anti-drug program
for its direct employees not later than 60 days
after approval of the amended program by
the FAA. Each employer shall implement the
employer's approved anti-drug program for
its contractor employees, including
unannounced testing based on random
selection, not later than 360 days after initial
implementation of the employer’s interim
anti-drug program for its direct employees.

(4) Each employer who holds & Part 135
certificate and employs 10 or fewer
employees who perform a function listed in
section III of this appendix, each operator as
defined in § 135.1(c) of this chapter, and each
air traffic control facility not operated by, or
under contract with the FAA or the U.S.
military, shall submit an anti-drug program to
the FAA (specifying the procedures for all
testing required by this appendix) not later
than 480 days after December 21, 1988. Each
employer or operator shall implement the
employer's or operator's anti-drug program
for its direct employees not later than 80 days
after approval of the plan by the FAA. Each
employer or operator shall implement the
employer’s or operator's approved anti-drug
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program for its contractor employees riot
later than 360 days after initial
implementation of the employer's or
operator’s approved anti-drug program for its
direct employees.

(5) Each employer or operator, who
becomes subject to the rule as a result of the
FAA's issuance of a Part 121 or Part 135
certificate or as the result of beginning
operations listed in § 135.1(b) for
compensation or hire (except operations of
foreign civil aircraft navigated within the
United States pursuant to Part 375 or
emergency mail service operations pursuant
to section 405(h) of the Federal Aviation Act
of 1958} shall submit an anti-drug plan to the
FAA for approval, within the timeframes of
paragraph (2), (3), or (4) of this section,
according to the type and size of the category
of operations. For the purposes of
applicability of the timeframes, the date that
an employer or operator becomes subject to
the requirements of this appendix is
substituted for “December 21, 1988."

10. By adding new paragraphs (6) and
(7) to section IX of Appendix I to Part
121 to read as follows:

- » * * *

(8) In accordance with this appendix, an
entity or individual that holds a repair station
certificate issued by the FAA pursuant to
Part 145 of this chapter and employs
individuals who perform a function listed in
section III of this appendix pursuant to a
primary or direct contract with an employer
or an operator may submit an anti-drug
program (specifying the procedures for
complying with this appendix) to the FAA for
approval. Each certificated repair station
shall implement its approved anti-drug
program in accordance with its terms.

{7) An entity or individual whose
employees perform a function listed in
section III of this appendix pursuant to a
contract with an employer or an operator or a
consortium of contractors or employers
subject to the requirements of this appendix

may submit an anti-drug program (specifying
the procedures for complying with this
appendix) to the FAA for approval on a form
and in a manner prescribed by the
Administrator. Each contractor or consortium
shall implement its approved anti-drug
program in accordance with its terms.

11. By revising paragraph (B) of
section XII of Appendix I to Part 121 to
read as follows:

* * * * *

B. This appendix shall not be effective with
respect to any employee located outside the
territory of the United States until January 1,
1991.

Issued in Washington, DC, on April 11,
1989.
Robert E. Whittington,
Acting Administrator.
[FR Doc. 89-3004 Filed 4-11-89; 2:39 pm]
BILLING CODE 4910-13-M
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Q Advisory

US.Department

-
of Transportation ‘ I rCUIa r
Federal Aviation

Administration

Subject: =~ GUIDELINES FOR DEVELOPING AN  pate: 3/16/89 ACNo: 121-30
ANTI-DRUG PLAN FOR AVIATION Initiated by: AAM-220 Change:
PERSONNEL

1. PURPOSE. This advisory circular (AC) provides guidelines for
developing an anti-drug plan as required by the final rule entitled
"Anti-Drug Program for Personnel Engaged in Specified Aviation Activities"
(53 FR 47024; 14 CFR 61, 63, 65, 121, and 135). The anti-drug plan format
is shown in Appendix 1.

2. RELATED FEDERAL AVIATION REGULATIONS (FAR).

a. Part 61--Certification: Pilots and Flight Instructors
b. Part 63--Certification: Flight Crewmembers Other Than Pilots
¢. Part 65--Certification: Airmen Other Than Fiight Crewmembers

d. Part 121--Certification and Operations: Domestic. Flag, and
Supplemental Air Carriers and Commercial Operators of Large Aircraft

e. Part 135--Air Taxi Operators and Commercial Operators

3. QOTHER RELATED FEDERAL REGULATIONS.

a. Department of Transportation (DOT) Interim Final Rule. "Procedures
for Transportation Workplace Drug Testing Programs" (49 CFR 40: 53 FR
47002) establishes procedures that employers must follow when conducting
drug testing.

b. Department of Health and Human Services Notice. "Current List of
Laboratories Which Meet Minimum Standards to Engage in Urine Drug Testing
for Federal Agencies" (54 FR 7475) issued February 21, 1989, identifies
certified drug testing laboratories (see Appendix 3).

4. BACKGROUND.

a. "Anti-Drug Program for Personnel Engaged in Specified Aviation
Activities." On November 21, 1988. the Federal Aviation Administration

{FAA) published its final rule in the Federal Register with an effective
date of December 21, 1988. This rule prohibits an aviation emplovee from
performing a sensitive safety- or security-related function if that
emplovee has used drugs evidenced by a urine drug test showing the
presence of drugs or drug metabolites. Since the rule is designed to
ensure a drug-free aviation workforce, certain segments of the aviation

L
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industrv are required to establish anti-drug programs. The programs
include urine drug testing and the establishment of Employee Assistance
Programs (EAP) to provide education and training to emplovees and
supervisors regarding the consequences of drug use.

b. This AC provides guidelines for developing an anti-drug plan.
More detailed guidelines, suggestions, and informational material will be
furnished in a subsequent AC. The information provided in this AC does
not limit an employer in the way or method in which to implement a
program. For instance, an employer may wish to establish an EAP that
provides training and education beyond that specified in the final rule or
as suggested in this AC. An employer's anti-drug plan which is submitted
to the FAA, however, should only demonstrate how its program meets the
requirements of the FAA anti-drug program final rule. There are areas in
which an employer does not have latitude. For instance, the FAA's rule
authorizes testing of employees performing specific functions. Testing of
employees performing other than these specified duties would not be
authorized by the rule: any additional testing would be guided by existing
labor-management agreements, conditions of employment, and applicable
State and local laws.

5. DISCUSSION: The following is a discussion of the "Anti-Drug Program
for Personnel Engaged in Specified Aviation Activities" final rule.

a. Applicability.

(1) Domestic and supplemental air carriers, commuter operators,
certain commercial operators, certain contractors, and air traffic
facilities not operated by, or under contract with, the FAA or the
U.S. military are required by the rule to have anti-drug programs for
employees who perform sensitive safety- or security-related functions.
Specifically, anti-drug programs are required of air carriers, air travel
clubs, and operators for compensation or hire operating under FAR
Part 121: air taxi and commercial operators under FAR Part 135; operators
as defined in section 135.1(c) as amended in the rule; and air traffic
control facilities not operated by or under contract to the FAA or
U.S. military. For ease of reference, for hire or for compensation
operations referenced by the new section 135.1(c) are identified below:

(i) Student instruction;
(ii) Nonstop sightseeing flights that begin and end at the
same airport, and are conducted within a 25-statute-mile radius of that
airport;

(iii) Ferry or training flights;

Page 2 Par 5



3/16/89
/16/ 121-30

(iv) Aerial work operations, including: crop dusting,
seeding, spraying, and bird chasing; banner towing; aerial photography or
survey; fire fighting; helicopter operations in construction or repair
work (but not including transportation to and from the site of
operations): and powerline or pipeline patrol, or similar types of patrol
approved by the Administrator;

(v) Sightseeing flights conducted in hot air balloons:

(vi) Nonstop flights conducted within a 25-statute-mile radius
of the airport of takeoff carrying persons for the purpose of intentional
parachute jumps;

(vii) Helicopter flights conducted within a 25-statute-mile
radius of the airport of takeoff;

(viii) Operations conducted under Part 133 of this title: and
(ix) Operations conducted under the provisions of FAR 91.59.

(2) Direct/prime contractors who perform a sizable portion of the
maintenance on Part 121 or Part 135 aircraft and their component parts and
take responsibility for the airworthiness of that product are required by
the: rule to be included in the anti-drug program of one of those
certificate holders. For instance, if a repair station is under contract
to ABC Airlines and uses covered employees (e.g., mechanics, repairmen,
etcl.) to perform repairs, the repair station's covered employees should be
included in ABC Airlines' anti-drug program. Participating covered
employees are authorized to provide their services to subsequent carriers
without joining additional anti-drug programs.

(3) Covered employees. Any person who performs a function
defined below is a covered employee and is required by the rule to be
included in an FAA-approved anti-drug program. If an employer determines
that managers or supervisors who are not directly performing the function
might be required to do so, then the employer should include them in the
program.

(i) Flight crewmember duties which include pilots, flight
engineers, and flight navigators.

(ii) Flight attendant duties and cabin crew.
(iii) Flight instructor or ground instructor duties.

(iv) Flight test duties which include operational maintenance
checks, airman proficiency checks, and airman certification duties.

(v) Aircraft dispatcher duties which are those duties

related to the preparation of a dispatch document, flight release, load
manifest, or a flight plan.
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(vi) Aircraft maintenance or preventive maintenance duties.

(A) Maintenance means inspection, overhaul, repair.
preservation, and the replacement of parts, but excludes preventive
maintenance.

(B) Preventive maintenance means simple or minor
preservation operations and the replacement of small standard parts not
involving complex assembly operations.

(vii) Aviation security or screening duties which include
preboarding passenger and baggage screening, checked baggage screening, or
ground security coordinator duties.

(viii) Air traffic control duties performed by non-FAA or non-
military personnel.

(4) Additions to FAA-approved list of covered employees. The
functions listed above were selected based on their sensitive safety- or
security-related nature. The FAA may add functions to the list, in a
future rulemaking action, based on indicators from data collected through
industry and other sources. Any additions by employers fall outside the
purview of this rule. This does not preclude the employer from
petitioning the FAA under Section 11.25 of 14 CFR to add additional
functions. :

b. Types of Drug Testing. Employers are required to conduct the
following six types of testing in accordance with these procedures and DOT
"Procedures for Transportation Workplace Drug Testing Programs"

(49 CFR 40).

(1) Preemployment testing.

(i) A preemployment drug test must be conducted when either
an applicant is selected for employment for a covered position or when a
current employee is moved from a noncovered to a covered position. Also,
a covered employee who is no longer in an anti-drug program because of a
leave of absence must be preemployment tested prior to performing covered
employee duties. An employer is not required to test every applicant, but
only to test a selectee before he/she is actually hired. The employer is
required to advise an applicant at the time of application that
preemployment drug testing will be conducted.

(ii) An employer is required to conduct a preemployment test
only the first time an employee is hired pursuant to a contract with that
employer as long as the individual remains in the employer's drug testing
program. As long as an employee is subject to an FAA-approved anti-drug
program, another employer may use that individual to perform a covered
safety duty. An individual who participates in one employer's FAA-
approved anti-drug program or through a consortium would be able to
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provide services on a contract basis to different employers without having
to submit to subsequent preemployment tests or to participate in another
employer's drug testing program. If an emplovee has not been continuously
subject to an FAA-approved anti-drug program, an employer would be
required to conduct a preemployment test.

(iii) 1t would be acceptable to the FAA for an employer to allow
a contract covered employee to continue in the employer's anti-drug
program after termination of a contract. In the case of an employer who
hires employees for a series of short-term contracts, the employer could
"rehire” the individual at any time, but would not be required to conduct
preemployment drug testing. In addition, the covered employee could
perform safety or security duties for another employer on a temporary
basis, but would not be required to participate in the other employer's
program or to submit to another preemployment drug test.

(2) Periodic testing.

(i) The rule requires that a covered employee who holds a
medical certificate pursuant to FAR Part 67 submit to a drug test as part
of the first medical examination during the calendar year after
implementation of the anti-drug program. For example, pilots who hold
Class I medical certificates who have medical examinations every 6 months
must be drug tested at the first medical examination of the year after
implementation of the anti-drug program. Aviation Medical Examiners (AME)
who choose to participate in the collection and chain-of-custody process
may provide this service to employers. We, expect that the urine
collection will be scheduled to coincide with the date of the medical
examination.

(ii) An employer may discontinue its periodic drug testing
program after the first year when its random testing program has reached a

50 percent annualized rate.

{(3) Random testing.

(i) An employer is required to develop and to implement a
random drug testing program. An employer may implement procedures that
will allow phasing in of unannounced testing based on random selection of
covered employees during the first 12 months. Employers are permitted to
start the program at a lower testing rate and work up to a 50 percent
annualized rate by the time of the final collection in the first vear of
the program. The total number of random tests during the first 12 months,
however, would have to equal at least 25 percent of covered emplovees.

The tests should be reasonably spaced throughout the year, such as a
testing schedule of once a month. The FAA would not approve a plan that
specified "batching” or the collection of large numbers of specimens on a
once- or twice-a-year basis. This strategy is not considered to be truly
random, can be disruptive to the workforce, and takes on the aspects of a
"sweep" program. After the first year of implementation, an employer is
required to maintain an annualized rate of 50 percent of covered employees
who are subject to the rule at the beginning of a calendar year.
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Employers may develop a random selection procedure using a random number
table or computer-based, number generator that is matched with an
employee's payroll identification number or any other alternative
procedure approved by the FAA. It may be necessary for an employer to
select a number of covered employees in excess of the actual number to
meet the required percentage. Selection of a greater number of employees
enables the emplover to reach the appropriate annualized rate despite
legitimate absence due to vacations, medical leave, or travel
requirements.

(ii) The following is an example of the random process. If an
employer has 1,000 covered employees, at a 50 percent annual rate, the
employer is required to conduct 500 unannounced tests based on random
selection a year. Under the phased approach, however, the employer may
conduct only a few drug tests at the start of the program and then
gradually increase the number of tests until, by the end of the first vear
at the last collection, the annualized rate of 50 percent is achieved. If
an employer's plan calls for random testing 12 times a year, the employer
will need to collect and test 42 urine specimens for analysis (500 divided
by 12) on the last collection of the year, but may collect fewer specimens
until then. Overall, the employer would have to collect and test at least
250 specimens (25 percent) for analysis during the first year. In
following years, the employer is required to maintain the 50 percent
annualized rate. The FAA encourages employers to establish a random
system that will test approximately the same percentage of covered
employees in each occupation.

(iii) If a consortium is established among employers or
operators, the consortium would be required to select and test the
appropriate rate of the total number of employees covered by the
consortium. When developing a random selection scheme, an employer or
consortium should specify any variations in the anti-drug plan for FAA
review to ensure that the scheme does not dilute the required annualized
rate.

(4) Postaccident testing. The rule requires that an employer
drug test a covered employee if that employee's performance either
contributed to an accident or cannot be completely discounted as a
contributing factor to the accident. The employee should be tested as
soon as possible, but not later than 32 hours after the accident. Because
certain drugs or drug metabolites do not remain in the body for extended
periods of time, testing should be done as soon as possible. "Accident”
is defined as an occurrence associated with the operation of an aircraft
which takes place between the time any person boards the aircraft with the
intention of flight and all such persons have disembarked, and in which
any person suffers death or serious injury, or in which the aircraft
receives substantial damage (49 CFR section 830.2). A serious injury is
defined as any injury which:

(i) Requires hospitalization for more than 48 hours,
commencing within 7 days from the date of the injury was received;
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(ii) Results in a fracture of any bone (except simpie
fractures of fingers, toes, nose);

(iii) Causes severe hemorrhages, nerve, muscle or tendon
damage;

(iv) 1Involves any internal organ; or

(v) Involves second or third degree burns, or any burns
affecting more than 5 percent of the body surface.

Substantial damage to aircraft is defined as damage or failure which
adversely affects the structural strength, performance or flight
characteristics of the aircraft, and which would normally require major
repair or replacement of the affected component. Engine failure or damage
limited to an engine if only one engine fails or is damaged, bent fairings
or cowling, dented skin, small punctured holes in the skin or fabric,
ground damage to rotor or propeller blades; and damage to landing gear,
wheels, tires, flaps, engine accessories, brakes, or wingtips are not
considered substantial damage.

(5) Reasonable cause testing.

(i) The rule requires that an employer test anv covered
employee who is reasonably suspected of using a prohibited drug. A
decision to test must be based on specific contemporaneous physical,
behavioral, or performance indicators of probable drug use. For instance,
evidence of repeated errors on the job, regulatory or company rule
violations, or unsatisfactory time and attendance patterns, if coupled
with a specific contemporaneous event that indicated probable drug use,
could provide evidence to test an employee based on reasonable cause.
Employers that employ 51 or more covered employees are required to have
two supervisors substantiate and concur in the decision to test an
employee for reasonable cause. At least one of two supervisors must have
received training for detecting symptoms of drug use. Employers that
employ 51 or more covered employees which have facilities with only one
supervisor may utilize an offsite supervisor to substantiate and concur in
a decision to require reasonable cause drug testing under this rule.
Employers that employ 50 or less covered employees are required to have
one such trained supervisor substantiate the determination to test.
Supervisors who make reasonable cause testing determinations are also
required under the rule to have annual EAP training that will enable them
to assess and demonstrate the basis for reasonable cause testing. A
record of all training programs must be maintained by the employer in the
office of the Anti-Drug Program Manager.

(ii) Provided prior FAA approval was given in the anti-drug
plan, an employer is permitted to test a specimen, collected pursuant to a
reasonable cause determination, for the presence of other drugs or
metabolites listed in Schedules I or II of the Controlled Substances Act
(schedules I and II drugs are listed in Appendix 4). An employer should
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specify as a separate issue when submitting its anti-drug plan that it
wishes to include additional drugs for testing. Upon FAA approval and in
compliance with DOT procedures in 49 CFR 40, an employer may test for
additional drugs only for reasonable cause. The FAA will not approve
testing for additional drugs until the Department of Health and Human
Services develops guidelines for testing protocols and threshold levels
for additional drugs.

(6) Return-to-duty testing.

(i) An employer is required to test covered employees who
have been returned to duty after failing a drug test or refusing to submit
to a drug test. An employer is to monitor an individual who has returned
to duty by giving unannounced drug tests, as scheduled by the medical
review officer, for not more than €0 months after the employee has
returned to duty. The rule does not state a minimum; however, we expect a
reasonable minimum is at least 1 year of return-to-duty testing. Whether
testing is conducted on a daily, weekly, monthly or longer basis is left
to the discretion of the Medical Review officer (MRO).

(ii) The employer is also required to conduct drug testing of
an individual who is hired for a covered position after failing a drug
test or after refusing to submit to a test for another employer and who
has not previously been subject to return-to-duty testing. In the case of
an individual who fails a drug test or refuses to submit to a drug test
and does not return to duty for an employer, any subsequent employer would
be required to test the jndividual for not more than 60 months after the
individual is hired. If an employee failed a drug test given by a
previous employer but returned to duty with that employer and complied
with the schedule of unannounced return-to-duty testing established by the
MRO, a subsequent employer would not be required to reevaluate a prior
employer's return-to-duty decision. An employer would be required to test
this individual prior to employment, but would not be required to monitor
the employee after the employee was hired. If a prospective employee has
given his or her written consent, a previous employer may release
employment drug test records so that a subsequent employer could determine
if a prospective employee has refused or failed a drug test.

c. Role of the MRO.

(1) An employer's anti-drug program should designate or appoint
an MRO to interpret, evaluate, and monitor its drug testing program. 1f
the employer does not have a qualified individual on staff to serve as the
MRO, the employer may contract for the provision of MRO services as part
of its drug testing program. This does not mean that each employer must
have its own individual MRO. There are a number of possible alternatives
that a company can select to meet this requirement. For example, it is
anticipated that small organizations will either associate with large
companies or participate in a consortium.
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(2) The MRO must be a licensed physician, either a doctor of
medicine or a doctor of osteopathy, knowledgeable in the medical use of
prescription drugs and the pharmacology and toxicology of illicit drugs.
A physician's knowledge of substance abuse could be obtained through
clinical experience, classroom instruction, or a combination of the two.
The primary responsibility of the MRO is to review and interpret positive
test results obtained through the company's drug testing program. It is
important to remember that a positive test result does not automatically
identify an employee/applicant as a drug user in violation of the rule.
The MRO must assess and determine whether alternate medical explanations
could account for the positive test result. Appendix I to Part 121 and
49 CFR 40 describe specific duties and responsibilities of the MRO. A
more comprehensive description of the MRO function will be included in a
subsequent AC.

6. IMPLEMENTATION. The implementation timetable (Appendix 2) for an
employer's anti-drug program relates to the number of covered employees,
and whether the carrier is a Part 121 or a Part 135 certificated carrier
or an operator as defined in the rule. All employers who are subject to
this rule fall into one of three implementation groups.

7. ANTI-DRUG PLAN FORMAT. Although Appendix I of FAR Part 121 outlines
the standards and components that must be included in an anti~-drug plan,
each anti-drug plan submitted to FAA should address all items listed in
Appendix 1 of this AC. Supplemental information may be included at the
end of the plan. Employers should submit an original and five copies to
the FAA via certified mail. The FAA will return to the air carrier a copy
of its plan with an FAA approved date.

8. REQUIRED REPORTS TO FAA. The employer is required by the rule to
submit semiannual and annual statistical reports to the FAA summarizing
the drug testing programs. The semiannual report covers January through
June; the annual report covers January through December. The reports are
to contain the following data and are to be submitted to the FAA office
identified in item 9.

a. Total number of tests performed and total tests performed for each
category of test.

b. Total number of positive test results by category of test; total
number of positive test results by each occupational function; and total
number of positive test results by type of drug or multiple drugs.

c. The disposition of those persons who failed a drug test or who
refused to submit to a drug test by category of test.
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9. REQUEST FOR INFORMATION. For more information on anti-drug pilans,
contact the FAA Drug Abatement Branch (AAM-220), Office of Aviation
Medicine, 800 Independence Avenue, SW., Washington, DC 20591. Telephone
(202) 267-3413.

R R el

ROBERT R. MCMEEKIN, M.D.
Federal Air Surgeon
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APPENDIX 1. ANTI-DRUG PLAN FORMAT

1. NAME, ADDRESS, PHONE NUMBER OF THE EMPLOYER AND MANAGER OF ANTI-DRUG
PROGRAM:

2. TYPE OF OPERATING CERTIFICATE (PART 121, PART 135, OTHER)
3. DATE OF CERTIFICATE ISSUANCE AND NUMBER, IF APPLICABLE.

4. TOTAL NUMBER OF COVERED EMPLOYEES AT THE BEGINNING OF A CALENDAR YEAR
OR USING AN ALTERNATIVE METHOD THAT INCLUDES TEMPORARY, PART-TIME, AND
SEASONAL EMPLOYEES.

5. NUMBER OF COVERED EMPLOYEES BY OCCUPATIONAL CATEGORY. SEPARATE
PERMANENT AND NONPERMANENT EMPLOYEES:

(a) FLIGHT CREWMEMBERS (PILOTS, FLIGHT ENGINEERS, NAVIGATORS)
(b) FLIGHT ATTENDANTS

(c) FLIGHT INSTRUCTORS OR GROUND INSTRUCTORS

(d) FLIGHT TESTING

(e) AIRCRAFT DISPATCHERS

(f) AIRCRAFT MAINTENANCE OR PREVENTIVE MAINTENANCE PERSONNEL

(g) AVIATION SECURITY OR SCREENER PERSONNEL

(h) AIR TRAFFIC CONTROLLERS (NON-FAA/NON-MILITARY EMPLOYEES)

(i) TOTAL COVERED EMPLOYEES

6. NAME OF CONTRACTOR(s) WHICH PROVIDE COVERED EMPLOYEE SERVICES TO YOU.
ARE THEY COVERED UNDER YOUR ANTI-DRUG PROGRAM OR ANOTHER COMPANY'S? IF
SO, GIVE NAME AND ADDRESS OF OTHER COMPANY.

7. NAME, ADDRESS, PHONE NUMBER OF THE MEDICAL REVIEW OFFICER(S), STATE,
AND LICENSE NUMBER.

8. NAME, ADDRESS, PHONE NUMBER OF THE APPROVED DRUG TESTING
LABORATORY(S) .

9. IDENTIFY WHO THE COLLECTOR(S) WILL BE, I.E., CONTRACTOR(S) OR
EMPLOYER REPRESENTATIVES.

10. NAME, ADDRESS, PHONE NUMBER OF THE COMPANY EMPLOYEE ASSISTANCE
PROGRAM (EAP) DESIGNEE OR CONTRACTOR.

11. DESCRIBE EMPLOYEE EAP TRAINING/EDUCATION PROGRAM AND DESCRIBE THE
MEANS OF SUBSTANTIATING THAT INDIVIDUALS WERE PROVIDED THE
TRAINING/EDUCATION.

12. DESCRIBE THE POLICIES AND PROCEDURES YOU WILL FOLLOW TO IMPLEMENT THE
FOLLOWING TYPES OF TESTING:

(a) PREEMPLOYMENT:

(b) PERIODIC:
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(c) RANDOM: SPECIFY HOW PERSONNEL WILL BE SELECTED RANDOMLY AND
HOW OFTEN YOU WILL TEST, I.E., WEEKLY, MONTHLY, BIMONTHLY INCREMENTS, ETC:
SPECIFY HOW YOU WILL TEST EMPLOYEES AT DIVERSE GEOGRAPHICAL LOCATIONS.
SPECIFY HOW YOU WILL TEST CATEGORIES OF EMPLOYEES SUCH AS PILOTS AND
FLIGHT ATTENDANTS.

(d) REASONABLE CAUSE:
(e) POSTACCIDENT:
(f) RETURN-TO-DUTY TESTING:

13. DESCRIBE THE MEDICAL REVIEW OFFICER'S PROCESS FOR VERIFICATION OF
CONFIRMED POSITIVE TEST RESULTS:

14. DESCRIBE YOUR POLICIES AND PROCEDURES FOR ENSURING CONFIDENTIALITY OF
DRUG PROGRAM REPORTS AND RECORDS.

15. SUPPLEMENTAL DATA.
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DEPARTMENT OF HEALTH AMD
HUMAN SERVICES

Alcohut, Drag Abuse, and Mental
Heatth Administration

Curremt Ust of Laboretories Witeh
Meet Minlmum Standards To Engage In

Urine Orug Testing for Federal
AQencles

AQaNCY; Natlonal Insttute on Drug
Abuse, HHS.

ACTION: NotHce.

SUMMARY: The Departmeant of Haalth
and Humen 8ervices notifies Federn!
agsactes of the leboratorivs currenty
certified to meet atandards of Subpart C
of Mandatory Guidelines for Federal
Workplace Drug Testing 3
FR 11086). A similar notice listing all
" currently certdfied laboratories wifl ba
published bl-monthly, and wpdated to
Include laboratories which axhsequeatly
apply and complete the certification
procesa. If any listed labarstory falls 1o
maintain ite certificatiog. it will ba
omitted from updated Hsts until such
time as it is restored o Gull cortification
undr tha Guidslines.
POR FUXTHER INFORWATION CONTACT:
Divislon of Applted Research ([ocmerty
the Qffice of Workpiacs {nitiatives),
Natonal Ingtitute on Drug Abuse. Room
10A-53, 5830 Fishers Lane. Rockville,
Maryland 20857,

SUPPLESENTARY (NFORMATION:
Mandetory Guidelines for Federal
Workplace Drug Tastiog wers
devaloped in sconrdamos with Exscastive
Order 12584 and sectton 503 of Pub, L.
100-71. Sebpart C of tha Guidetnes,
“Crritficatian of Laboratories Engnged
{n Urine Drug Testing for Fedaral
Agencies.” sets stoict standerds which
tnces mtst mast in order to
conduct urtne drog testing for Fadersd
agencies. To beoome certified gn
applicent labortary mast undsrgo three
rounds of performance testing plus an
on-site iaspection. To maintxin that
certiication a {abararery must
participate &1 aa every-other<nonth
porfomances 198ting program plns
periodic, og-site inspectians. fn
accordance with Subpart C of tire
Guldelines, the folowing lnboratories
mest the standards set forth {n the

LR e 3= N0 | S,

(Submitted {or publication in tha Fodersl

Register on August 1, 1890)

American BioTest Laboratories, Inc.
3330 Bcott Boulevard, Building 185,
Santa Clara, CA 15054, 408-727-8525

Amerioan Madicel Laboratories, 11091
Main Street. P.0. Bax 188, Falrfax, VA
2030, 7036119100

Blo-Analytical Technologiea, 2336 North
Lincaln Axs., Chicaga, {1 60814, 312~
880-6000

Certer For Human Toxioology, €17
Walars Way, R 200, Univerxity
Ressarch Park, Salt Lake Clty, UT
84108, 801 -581-6117

ChamBin 140 E Ryan
Road, Ouk Creek, WI 53154, 800963
3840

CompuChent Labocatories, inc., Western
Division, 800 West North Market
Bowlevard, Sacramento, CA 93834,
£16-923-G340 {rame changed: formerly
ChenWest Analyticad Laboratortes,
inc.) . -

CompuChem Laboratories. Inc, 3308
Chzpual P /Nrison Hwy., P.0O. Box
12852, Research Triangle Park. NC
27709, 918-840-8283

Doctors and Physicians Labaratory, 801
E-Dixls Ave., Loashury, FL 22748, 904
787-9008

DrugScan, Inc. 1119 Masrns Rasd, PQ.
Box 286@, Warminsier, PA 18874, 215
874-6310

ElSohly Lebacssaries, inc., 12184

- Jacksoa Avenue, Oxiord, M8 83654,
601-236-2600

Environmental Health Research &
Testing Inc., 1076 South 13th Street,
Birmingham, AL 35205-8998, 205034~
0958

Harris Medical Laboratory, 1401
Pennsylvania Avenue. P.O. Box 2981,
Forth Worth, TX 76104, 817-878-3600

Laboratory of Pathology of Seattls, Inc..
1229 Madisoa Strest, Suite 500,
Nordstrom Medlcal Tower, Seattls.
WA 98104, 208-368-2672

Laboratory Speclalists, Inc.. 113 Jurrsil
Drive, P.O. Box 433, Belle Chasge. LA
70037, 504-392~-7961

Med Arts/South Community Hospital,
1001 Southwest 44th Street, Oklahoma
City, OK 73109, 405-0368-7041

MedTox Laboratories. Inc., 402 West
County Road D, 8t. Paul, MN 55112,
612-838-7468

MetPath. Inc., 1355 Miitel Boulevard.
Wood Dals. [L 80181, 312-505-3888

MetPath, Inc., One Malcolm Ave..
Taterboro, INJ 07808, 201-383-5000

Natlonal Center for Forensic Sciance. A
Division of Maryland Medlcal
Laboratoty. Inc. 1901 Bulphur Spring
Road, Baltimore, MD 21227, 301-247—
8100 (name changed: formarly
Maryland Medical Laboratories, Irc.)

National Psychopharmacology Lab. Inc.,
9320 Park West Boulavard. Knoxville.
TN 37623, B0O0-815-251-0462/6815-860-
8101

Nichols [natitute, 7323 Enginser Road.
Ban Diego. CA 92111, 818-278-5800

Northwest Toxicology. Inc., 1141 Rast
3300 South, 8alt Lakes City, UT 84124.
800-322-3361

POLA, fnc., 100 Corporats Court, South
Plainfield, NJ 07080, 201~769-8500

PharmChem Laboratories, Inc. 1505-A
OBrien Drive. Manlo Park, CA 84025,
800-448~5177/415-328-8200

Polsonlab, Inc., 7272 Clalremont Mesa
Road. San Diego, CA 82111, 818-279-
2800

Roche Biomed!cal Laboratories. 8370
Wilcox Road, Dublin. OH 43017, 814~
889-1081

SmithKlina Blo-Science Laboratories.
2201 W. Campbell Park Drive,
Chlcago, I, 60812, 312-885-2010 (name
changed: {ormetly International
Toxicology Laboratories, Inc.)

SmithKline Blo-Scianca Laboratories.
1777 Montreal Circle, Tucker, GA
30084, 404-034-0205

SmithKline Bio-8clence Laboratories,
8000 Sovereign Row, Dallas, TX 73247
(name changed: formerly Intarnational
Clinical Laboratories), 214-838-1301

SmithKline Blo-8¢lence Laboratories.
400 Egypt Road. Norristown, PA
16403, 800-523-5447

South Bend Medical Faundation. Inc..
330 North Lafaystte Blvd.. South Bend.
IN 48601 218-234-4176

Southgata Medical Laboratory, Inc.,
21100 Southgate Park Boulevard.
Cleveland. OH 44137, 800-338-0166

Richard A, Millstaln,

Deputy Diractor, Natfonal Instituta on Drug
Abusge.

{FR Doc. 89-18186 Filed 8-1-59; 8:45 am]j
BILLING CODT 4180-30-M
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